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U.S. Customs Service 


Treasury Decisions 


(ED. 01-07) 


CUSTOMS BROKER LICENSE CANCELLATIONS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
I, as Assistant Commissioner, Office of Field Operations, pursuant to 
Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641), and 
the Customs Regulations (19 CFR 111), hereby cancel the following 
Customs broker’s licenses without prejudice based on the authority 
as annotated: 
NAME PORT LICENSE NO. AUTHORITY 
SDV Logistics (Texas), Inc. Houston 287 19 CFR 111.51(a 
Brinkley and Associates,Inc. | LosAngeles 52 19CFR111.51(a 


Lynx International, Inc. Minneapolis 1482: 19 CFR 111.51(a) 


Chicago 644] 19 CFR 111.51(a) 
Dated: January 26, 2001. 


Bonn! G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 
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(T.D. 01-08) 
CUSTOMS BROKER LICENSE REVOCATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 





I, as Assistant Commissioner, Office of Field Operations, pursuant to 
Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641), and 
the Customs Regulations (19 CFR 111), hereby revoke the following 
Customs broker’s licenses based on the authority as annotated: 
NAME PORT LICENSE NO. AUTHORITY 
Overseas Transport Company Norfolk 14738 19 CFR 111.45(a) 
World Freight Services, Inc. Houston 16735 19 CFR 111.45(a) 
Dated: January 26, 2001. 
Bonn G. TISCHLER, 


Assistant Commissioner, 
Office of Field Operations. 


(T.D. 01-09) 
BONDS 


APPROVAL TO USE AUTHORIZED F'ACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the 
following corporate surety has been approved effective this date: 


Highlands Insurance Company 
Authorized facsimile signature on file for: 


Glenn A. Stebbings, Attorney-in-fact 


The corporate surety has provided the Customs Service with copies 
of the signatures to be used, a copy of the corporate seal, and a certi- 
fied copy of the corporate resolution agreeing to be bound by the 
facsimile signatures and seals. This approval is without prejudice to 
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the surety’s right to affix signatures and seals manually. 
Date: January 26, 2001. 
Larry L. Burton, 


Chief, 
Entry Procedures and Carriers Branch. 


(T.D. 01-10) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the 
following corporate surety has been approved effective this date: 


Insurance Company of the State of Pennsylvania 
Authorized facsimile signature on file for: 


Glenn A. Stebbings, Attorney-in-fact 
DeAnn M. Dowell, Attorney-in-fact 


The corporate surety has provided the Customs Service with copies 
of the signatures to be used, a copy of the corporate seal, and a certi- 
fied copy of the corporate resolution agreeing to be bound by the 
facsimile signatures and seals. This approval is without prejudice to 
the surety’s right to affix signatures and seals manually. 


Dated: January 26, 2001. 


Larry L. BuRTON, 
Chief, 


Entry Procedures and Carriers Branch. 
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(T.D. 01-11) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the 
following corporate surety has been approved effective this date: 


American Home Assurance Company 
Authorized facsimile signature on file for: 


Glenn A. Stebbings, Attorney-in-fact 
DeAnn M. Dowell, Attorney-in-fact 


The corporate surety has provided the Customs Service with copies 
of the signatures to be used, a copy of the corporate seal, and a certi- 
fied copy of the corporate resolution agreeing to be bound by the 
facsimile signatures and seals. This approval is without prejudice to 
the surety’s right to affix signatures and seals manually. 


Dated: January 26, 2001. 
Larry L. Burton, 


Chief, 


Entry Procedures and Carriers Branch. 


(T.D. 01-12) 
BONDS 


APPROVAL TO USE AUTHORIZED F'ACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the 
following corporate surety has been approved effective this date: 


National Union Fire Insurance Company 
Authorized facsimile signature on file for: 


Glenn A. Stebbings, Attorney-in-fact 


DeAnn M. Dowell, Attorney-in-fact 
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The corporate surety has provided the Customs Service with copies 
of the signatures to be used, a copy of the corporate seal, and a certi- 
fied copy of the corporate resolution agreeing to be bound by the 
facsimile signatures and seals. This approval is without prejudice to 
the surety’sright to affix signatures and seals manually. 

Dated: January 26, 2001. 


Larry L. Burton, 
Chief, 


Entry Procedures and Carriers Branch. 


(T.D. 01-13) 
BONDS 


APPROVAL TO USE AUTHORIZED F'ACSIMILE 
SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the 
following corporate surety has been approved effective this date: 


Granite State Insurance Company 
Authorized facsimile signature on file for: 


Glenn A. Stebbings, Attorney-in-fact 
DeAnn M. Dowell, Attorney-in-fact 


The corporate surety has provided the Customs Service with copies 
of the signatures to be used, a copy of the corporate seal, and a certi- 
fied copy of the corporate resolution agreeing to be bound by the 
facsimile signatures and seals. This approval is without prejudice to 
the surety’s right to affix signatures and seals manually. 


Dated: January 26, 2001. 


Larry L. Burton, 
Chief, 


Entry Procedures and Carriers Branch. 
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19 CFR Parts 10, 12, 19, 103, 111, 112, 148, 146, 178, and 191 
(T.D. 01-14) 
TECHNICAL AMENDMENTS TO THE CUSTOMS REGULATIONS 
AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by cor- 
recting various referencing and typographical errors, and by making 
certain editorial changes to improve the clarity of the regulations. 
None of these technical corrections involve changes in substantive 
legal requirements. 


EFFECTIVE DATE: February 2, 2001. 


FOR FURTHER INFORMATION CONTACT: Greg Rogers, Investi- 
gative Services, Office of Investigations, (202) 927-0525; or Mike Craig, 
Chief, Broker Management Program, Office of Field Operations, (202) 
927-1684. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

It is Customs policy to periodically review its regulations to ensure 
that they are as accurate and up-to-date as possible, so that the im- 
porting and general public are aware of Customs programs, require- 
ments, and procedures regarding import-related activities. As part of 
this review policy, Customs has determined that certain changes af- 
fecting Parts 10, 12, 19, 103, 111, 112, 148, 146, 178, and 191 of the 
Customs Regulations (19 CFR parts 10, 12, 19, 103, 111, 112, 143, 146, 
178, and 191) are necessary to correct referencing and typographical 
errors, or to improve the clarity of the regulations. Following is a 
summary of these changes: 


DISCUSSION OF CHANGES 

Fingerprint Form references 

In T.D. 93-18 (published in the Federal Register on March 24, 1993, 
at 58 FR 15770), Customs amended several sections of the Customs 
Regulations (19 CFR chapter I) to clarify Customs position regarding 
the submission of fingerprints when individuals apply for certain oc- 
cupations or request various identification cards necessitating a fin- 
gerprint records check. Six sections of the Customs Regulations that 
pertain to employment or licensing matters were amended; five speci- 
fying that a particular fingerprinting form was to be used to collect 
the fingerprints. The Standard Form (SF) 87 fingerprint form was 
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specified at §§ 19.2(f), 111.12(a), 112.42, and § 146.6(a) of the Customs 
Regulations (19 CFR 19.2(f), 111.12(a), 112.42, and 146.6(a)), and the 
form FD 258 fingerprint form was specified at § 122.182(d). It has 
come to Customs attention that designating the SF 87 for fingerprint- 
ing purposes at §§ 19.2(f), 111.12(a), 112.42, and § 146.6(a) is in error. 
This document corrects those errors and explains the reason differ- 
ent forms are used to collect fingerprints. 

The government uses different fingerprint forms for different pur- 
poses. The Federal Bureau of Investigation, which processes all re- 
quests for fingerprint information, uses different form numbers and 
color codes of forms based on the reason the background check is to 
be performed. The FD 258 is used for background checks for a non- 
government position, such as when the government provides a li- 
cense to a private party. The SF 87 is used when a background check 
is required for Federal employment or a security clearance. 

The provisions of § 19.2(f) pertain to an application for a Customs 
warehouse bond. The provisions of § 111.12(a) pertain to an applica- 
tion for a Customs broker’s license. The provisions of § 112.42 per- 
tain to an application for an identification card for a licensed cartman 
or lighterman. The provisions of § 146.6(a) pertain to an application 
to activate a foreign trade zone. None of these provisions pertain to 
Federal employment or to a security clearance. Thus, the use of the 
FD 258, and not the SF 87, is appropriate. Accordingly, the references 
at §§ 19.2(f), 111.12(a), 112.42, and § 146.6(a) to the SF 87 will be 
replaced by a reference to the FD 258. Also, because Customs is be- 
ginning to collect fingerprints electronically at certain locations, a proviso 
allowing for electronic fingerprints will also be added to these sections. 


Environmental Protection Agency (EPA) Requirements 


Section 12.73 of the Customs Regulations (19 CFR 12.73) pertains 
to motor vehicle and engine compliance with Federal antipollution 
emission requirements. Paragraph (d) of this section pertains to when 
individuals and businesses must import certain motor vehicles through 
an independent commercial importer (ICI). This provision was 
amended in T.D. 88—40 ostensibly to provide that only [CIs with valid 
Environmental Protection Agency (EPA) certificates of conformity could 
import nonconforming vehicles or engines. Individuals or businesses 
who previously could import nonconforming vehicles or engines are 
now required to arrange for such importations through an ICI certifi- 
cate holder. However, the regulatory text adopted was overbroad in 
its reach and provided, in relevant part, that “... an individual or busi- 
ness ... may not enter a motor vehicle to which EPA emission 
requirements apply.” (Emphasis supplied.) The language is changed 
in this paragraph to clarify that individuals or businesses may import 
vehicles into the United States that conform with EPA emission re- 
quirements and that ICIs are required only if the vehicles do not 
conform to EPA requirements. 

Section 12.74 of the Customs Regulations (19 CFR 12.74) pertains 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 7, FEBRUARY 14, 2001 


to nonroad engine compliance with Federal antipollution emission 
requirements. Paragraph (b)(2) of this section pertains to the reten- 
tion and submission of records to Customs. The paragraph references 
§ 162.1c of the Customs Regulations. In T.D. 98-56 (63 FR 32946) 
Customs amended the recordkeeping requirements formerly contained 
in Part 162 by creating a new Part 163. Record retention require- 
ments are now set forth in § 163.4. This document corrects the refer- 
ence in § 12.74(b)(2). 


Customs Brokers Permits 


Section 111.19 of the Customs Regulations (19 CFR 111.19), as 
amended by T.D. 00-17, published in the Federal Register on March 
15, 2000 (65 FR 13880), discusses both district permits and national 
permits for Customs brokers. At paragraph (e) of this section a refer- 
ence is made to an application for “a permit”. It is unclear in this 
paragraph whether the reference is to a district permit or a national 


permit. This document clarifies that the paragraph relates to a dis- 
trict permit. 


Miscellaneous Referencing and Typographical Errors 


In §10.31, the third sentence of paragraph (a)(1) is supposed to be 
the last sentence of that paragraph; however, a period was inadvert- 
ently placed after a reference to a Customs Form description, instead 


of a comma, effectively making the remaining text a fourth sentence. 
The punctuation error is now corrected. 

In § 103.31, the third sentence of paragraph (e) makes reference to 
§ 103.14(d). Section 103.14 was redesignated as § 103.31 in T.D. 96— 
36. Customs inadvertently failed to conform the reference within the 
sentence to the redesignated § 103.31. Accordingly, the reference in 
§ 103.31 to § 103.14(d) is now corrected. 

Section 143.1(a) references a definition for Customs brokers at 
§111.1(b). Because of the publication of T.D. 00-17 discussed above, 
there are no longer lettered paragraphs at § 111.1; the words and 
phrases defined are merely listed alphabetically. Accordingly, the ref- 
erence in § 143.1(a) to the definition for Customs brokers at § 111.1(b) 
is corrected to read § 111.1. 

Section 178.2 describes Customs information collections and lists 
the control numbers assigned by the Office of Management and Bud- 
get for these information collections. The entry for § 103.14 is in 
error, because this provision was redesignated as § 103.31 in T.D. 96— 
36. Accordingly, the reference in § 178.2 to § 103.14 is corrected to 
read § 103.31. 

Section 191.51 pertains to the completion of drawback claims. In 
T.D. 98-16, paragraph (b) of this section was amended to provide how 
drawback claims are to be correctly calculated. The third sentence of 
this revision was meant to be parenthetical, i.e., providing an ex- 
ample of how to correctly calculate the substance of the second sen- 
tence. However, the closing parenthesis was mistakenly placed after 
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the fourth sentence, which has a different substance than the second 
sentence. This typographical error is corrected by removing the clos- 
ing parenthesis from the end of the fourth sentence and relocating it 
to the end of the third sentence. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND Ex- 
ECUTIVE ORDER 12866 


Because these regulatory amendments merely correct various ref- 
erencing and typographical errors and make certain editorial changes 
to improve the clarity of the regulations, pursuant to 5 U.S.C. 
553(b)(B), notice and public procedure are unnecessary and contrary 
to public interest. For the same reasons, the requirement for a de- 
layed effective date also does not apply, pursuant to 5 U.S.C. 553(d)(3). 
Further, because this document is not subject to 5 U.S.C. 553, it is 
not subject to the provisions of the Regulatory Flexibility Act, 5 U.S.C. 
601 et seq. These amendments do not meet the criteria for a “signifi- 
cant regulatory action”, as specified in E.O. 12866. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, At- 
torney, Office of Regulations and Rulings, Regulations Branch. 


List oF SUBJECTS 
19 CFR Part 10 


Bonds, Customs duties and inspection, Entry requirements, Im- 
ports, Reporting and recordkeeping requirements. 


19 CFR Part 12 


Air pollution control, Customs duties and inspection, Entry require- 
ments, Imports, Reporting and recordkeeping requirements, Re- 
stricted merchandise, Vehicles. 


19 CFR Part 19 

Customs duties and inspection, Licensing, Reporting and 
recordkeeping requirements, Warehouses. 
19 CFR Part 103 


Administrative practice and procedure, Confidential business infor- 
mation, Freedom of information, Privacy, Reporting and recordkeeping 
requirements. 


19 CFR Part 111 


Administrative practice and procedure, Brokers, Customs duties 
and inspection, Licensing, Reporting and recordkeeping requirements. 
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19 CFR Part 112 


Administrative practice and procedure, Customs duties and inspec- 
tion, Freight forwarders, Licensing, Reporting and recordkeeping re- 
quirements. 


19 CFR Part 143 


Customs duties and inspection, Imports, Reporting and 
recordkeeping requirements. 


19 CFR Part 146 


Administrative practice and procedure, Customs duties and inspec- 
tion, Foreign trade zones, Reporting and recordkeeping requirements. 


19 CFR Part 178 


Administrative practice and procedure, Collection of information, 
Paperwork requirements, Reporting and recordkeeping requirements. 


19 CFR Part 191 


Administrative practice and procedure, Customs duties and inspec- 
tion, Drawback, Reporting and recordkeeping requirements. 


AMENDMENTS TO THE REGULATIONS 
Parts 10, 12, 19, 108, 111, 112, 143, 146, 178, and 191, Customs 


Regulations (19 CFR parts 10, 12, 19, 103, 111, 112, 143, 146, 178, and 
191), are amended as set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for part 10 continues to read as 
follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 22, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1321, 
1481, 1484, 1498, 1508, 1623, 1624, 3314; 


2. In § 10.31, paragraph (a)(1) is amended by removing the period at 
the end of the third sentence and adding, in its place, a comma. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for part 12 and the specific author- 
ity for sections 12.73 and 12.74 continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 22, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624; 


* 
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Sections 12.73 and 12.74 also issued under 19 U.S.C.1484; 42 U.S.C. 
7522, 7601; 


2. In § 12.73, paragraph (d) is amended by removing the words “to 
which EPA emission requirements apply” and adding, in their place, 
the words “which does not conform with EPA emission requirements”. 

3. In § 12.74, paragraph (b)(2) is amended by removing the refer- 
ence “§ 162.1c” and adding, in its place, the reference “§ 163.4”. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 


1. The general authority citation for part 19 continues to read as 
follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 22, 
Harmonized Tariff Schedule of the United States), 1624; 


2. In § 19.2, paragraph (f) is amended at the second sentence by 
removing the words “Standard Form 87” wherever they appear and 
adding, in their place, the words “form FD 258 or electronically ”. 


PART 103—AVAILABILITY OF INFORMATION 
1. The general authority citation for part 103 continues to read as 
follows: 
Authority: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 U.S.C. 9701. 


2. In § 103.31, paragraph (e)(1) is amended at the third sentence by 
removing the reference “§ 103.14(d)” and adding, in its place, the ref- 
erence “paragraph (d) of this section”. 


PART 111—CUSTOMS BROKERS 
1. The general authority citation for part 111 continues to read as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 22, Harmonized Tar- 
iff Schedule of the United States), 1624, 1641; 


2. In § 111.12, paragraph (a) is amended at the sixth sentence by 
removing the words “Standard Form 87” and adding, in their place, 
the words “form FD 258 or electronically”. 

3. In § 111.19, paragraph (e) is amended by adding the word “dis- 
trict” before the word “permit” wherever it appears. 
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PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 
1. The authority citation for part 112 continues to read as follows: 
Authority: 19 U.S.C. 66, 1551, 1565, 1623, 1624. 
2. Section 112.42 is amended at the second sentence by removing 
the words “Standard Form 87” and adding, in their place, the words 
“form FD 258 or electronically”. 


PART 143—SPECIAL ENTRY PROCEDURES 
1. The authority citation for part 143 continues to read as follows: 
Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 
2. In § 143.1, paragraph (a) is amended by removing the reference 
“§ 111.1(b)” and adding, in its place, the reference “§ 111.1”. 


PART 146—FOREIGN TRADE ZONES 
1. The authority citation for part 146 continues to read as follows: 
Authority: 19 U.S.C. 66, 8la—81u, 1202 (General Note 22, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. 
2. In § 146.6, paragraph (a) is amended at the fourth sentence by 
removing the words “Standard Form 87” and adding, in their place, 
the words “form FD 258 or electronically ”. 


PART 178—-APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 

2. In § 178.2, in the “19 CFR Section” column the section number 
“$103.14” is removed and the section number “$103.31” is added in its place. 


PART 191—DRAWBACK 
1. The general authority citation for part 191 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 22, 
Harmonized Tariff Schedule of the United States), 1313, 1624; 


2. In § 191.51, paragraph (b) is revised to read as follows: 
§ 191.51 Completion of drawback claims. 


(b) Drawback due. Drawback claimants are required to correctly 
calculate the amount of drawback due. The amount of drawback 
requested on the drawback entry is generally to be 99 percent of the 
import duties eligible for drawback. (For example, if $ 1,000 in im- 
port duties are eligible for drawback less 1 percent ($ 10), the amount 
claimed on the drawback entry should be for $ 990.) Claims exceed- 
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ing 99 percent (or 100% when 100% of the duty is available for draw- 
back) will not be paid until the calculations have been corrected by 
the claimant. Claims for less than 99 percent (or 100% when 100% of 
the duty is available for drawback) will be paid as filed, unless the 
claimant amends the claim in accordance with § 191.52(c). 


RAYMOND W. KELLY, 


Commissioner of Customs. 
Approved: January 3, 2001. 


Trmotuy E. Skup, 
Acting Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, February 2, 2001 (66 FR 8765)] 


(T.D. 01-15) 
FOREIGN CURRENCIES 


DaILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JANUARY 2001 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are pub- 
lished for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 
159, Subpart C). 


Holiday(s): January 1, 2001; January 15, 2001. 
Austria schilling: 


January 1, 2001 $0.068225 
January 2, 2001 .068785 
January 3, .068843 
January 4, .068661 
January 5, ‘ .069294 
January 6, .069294 
January 7, .069294 
January 8, 2001 .068937 
January 9, 2001 .068291 
January 10, 2001 .068218 
January 11, 2001 .069185 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Austria schilling (continued): 


January 12, 2001 $0.068937 
January 13, 200 .068937 
January 14, 2 .068937 
January 15, 2 .068937 
January 16, .068124 
January 17, .067629 
January 18, 2 .068647 
January 19, .068044 
January 20, .068044 
ERT UTRY et rN oe cl 8 oe Lc aeseav sccace Svs s une ccuaeaanaweae cla escnoueees .068044 
SU ELINAEHE Va eee See MUU cs sav scesisesecssaetcesson aouaus tase <wpusatestwecteToreas .068124 
LATTE EAS POUL cei ses svccsaszusecigssveosscsuntesaviensetnsetaentessuteetee .068233 
January 24, 200 .067281 
January 25, 2 .066997 
January 26, ‘ .066953 
DAUD OO oi osa se cac ec tvstecantasstavihessdssendstesseevieaeatoemteees .066953 
January 28, .066953 
January 29, .06672 

January 30, 2001 .067324 
January 31, 2001 .067644 


Belgium franc: 


January 
January 
January 


$0.023272 
.023463 
.023483 


January 
January .023637 
January .023637 
January 8, : .023515 
January 9, ‘ .023295 
January 10, 2( .023270 
January 11, 200 .023599 
January 12, 2 .023515 
January 13, ¢ .023515 
January 14, 20 .023515 
January 15, 20( .023515 
January 16, 20 .023238 
January 17, 2 .023069 
January 18, 2 .023416 
January 19, 2 .023210 
January 20, : : .023210 
January 21, .023210 
January 22, 2001 .023238 
January 23, ‘ .023275 
January 24, 2 .022950 
January 25, 2 .022853 
January 26, .022838 
January 27, .022838 
January 28, .022838 
January 29, .022759 


.023637 


1 
2 
3, 
January 4, 20( .023421 
5 
6 
7 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Belgium franc (continued): 


January 30, 2001 $0.022965 
January 31, 2001 .023074 


Finland markka: 


January 1, $0.157895 
January 2, : .159190 
January 3, 2 .159324 
January 4, 2001 . .158904 
January 5, ‘ .160367 
January 6, 2 .160367 
January 7, 200 .160367 
January 8, 2001 .159543 
January 9, 200 .158046 
January 10, 2001 .. .157878 
January 11, 2 .160115 
January 12, 200: .159543 
January 13, 20 .159543 
January 14, 2 .159543 
January 15, 5 .159543 
January 16, 2 .157659 
January 56516 
January 

January 

January 20, £ 

January 21, 2 

January 22, : 

January 23, : 

January 24, 2 

January 25, 5 

January 26, 2( 


January 27, ‘ 
January 28, 2( 
January 29, 2 
January 30, .155809 
January 31, .156549 


France franc: 


January 1, 206 $0.143119 
January 2 .144293 
January 3 .144415 
January 4 .144034 
January 5 .145360 
January 6, 2 .145360 
January 7 .145360 
January 8 .144613 
January 9 .143256 
January 10, 2 .143104 
January 11, 2 .145131 
January 12, 2 .144613 
January 18, ; .144613 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


France franc (continued): 


January 14, 2001 $0.144613 
January 15, 2001 .144613 
January 16, .142906 
January 17, .141869 
January 18, .144003 
January 19, .142738 
January 20, .142738 
January 21, ‘ .142738 
January 22, ‘ .142906 
January 23, .143134 
January 24, .141137 
January 25, .140543 
January 26, .140451 
January 27, 2( .140451 
January 28, 2 140451 
January 29, .139963 
January 30, .141229 
January 31, .141900 


Germany deutsche mark: 


January 1, 50.480001 
January 2, ‘ .483938 
January 3, .484347 
January 4, .483069 
January 5, ‘ 487517 
January 6, 2( 487517 
January 7, .487517 
January 8, < .485011 
January 9, 2001 .480461 
January 10, .479950 
January 11, 2001 .486750 
January 12, .485011 
January 13, .485011 
January 14, .485011 
January 15, .485011 
January 16, : 479285 
January 17, ‘ .475808 
January 18, ; .482966 
January 19, ‘ .478723 
January 20, 478723 
January 21, .478723 
January 22, 479285 
January 23, .480052 
January 24, .473354 
January 25, : .471360 
January 26, .471053 
January 27, .471053 
January 28, .471053 
January 29, 2001 .469417 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Germany deutsche mark (continued): 


January 30, 


January 31, 


2001 
2001 


Greece drachma: 


January 1, 
January 2 


3001 


January 3, 20( 


January 
January 5, 
January 
January 7, 
January 
January 9, 
January 
January 
January 
January 
January 
January 
January 
January 
January 
January 
January : 
January 2 
January 22 
January 2 
January ‘ 
January 
January ‘ 
January ‘ 


January 30, 
January 31, 


Ireland pound: 


2001 
5, 2001 
2001 
, 2001 
2001 
, 2001 .. 
, 2001 
2, 2001 
13, 2001 
4, 20011 .... 
5, 2001 
>, 2001 
, 2001 


2001 
2001 


2001 . 
1, 2001 


2001 


3, 2001 
, 2001 
25, 2001 
5, 2001 
, 2001 ... 
January 28, 
January 29, 2( 


2001 
001 
2001 


January 1, 20( 


January ‘ 


January « 
January 5, 
January 7 
January 8 
January 9, 
January 10, 


January Ht, 
January 12, 


2, 2001 
January 3, 20( 

4, 2001 

5, 2001 
January 6, 2 
2001 
3, 2001 


ee 


2001 
2001 


January 13, 2 


$0.473661 


$1. 


| 


.475910 


.002755 
.002778 
.002780 
.002773 
.002798 
.002798 


aaaes 
2784 


‘con 758 
.002755 
.002794 


.002784 


002784 


.002784 
.002784 
.002751 
002731 


002772 


0027 748 


.002748 
.002748 
.002751 


002755 


.002717 
.002706 
.002704 
.002704 
: eae 2704 


)02694 
an 


‘0027 


192030 


.201807 
1.202823 
1.199649 
1.210695 
1.210695 
1.210695 
1.204474 
I. 
1 
1 
] 
1 


193173 


.191903 
.208791 
.204474 
.204474 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Ireland pound (continued): 


January 14, 2001 
January 15, 
January 16, 
January 17, ¢ 
January 18, 
January 19, < 
January 20, ‘ 
January 21, 2 
January 22, 
January 23, 2 
January 24, 
January 25, 
January 26, 
January 27, 
January 28, ‘ 
January 29, : 
January 30, : 
January 31, < 


204474 
.204474 
190252 
181618 
199395 
.188856 
188856 
188856 
190252 
192157 
175524 
170572 
169810 
169810 
169810 
.165747 
.176285 
181872 


a 


Italy lira: 


January 


$0.000485 
January < 


.000489 


1 
2 

January 3, ‘ .000489 
4 


January .000488 
January 6, .000492 
January 7, .000492 
January 8, .000490 
January 9, 2 .000485 
January 10, 2001 .000485 
January 11, .000492 
January 12, 200 .000490 
January 13, ‘ .000490 
January 14, ¢ .000490 
January 15, 200 .000490 
January 16, 2 .000484 
January 17, 20 .000481 
January 18, ‘ .000488 
January 19, .000484 
January 20, .000484 
January 21, < .000484 
January 22, ‘ .000484 
January 23, .000485 
January 24, 2 .000478 
January 25, ‘ .000476 
January 26, 20C .000476 
January 27, .000476 
January 28, .000476 
January 29, 2001 .000474 
January 30, 2001 .000478 
January 31, 2001 .000481 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Luxembourg franc: 


January 
January 
January 
January 
January 
January 
January 


, 2001 $0.023272 
2001 .023463 
2001 .023483 
2001 .023421 
2001 .023637 
, 2001 .023637 
, 2001 .023637 
January 8, 2001 .023515 
January .023295 
January 10, ‘ .023270 
January 11, 20 .023599 
January 12, 20 .023515 
January 13, 2 .023515 
January 14, 200 .023515 
January 15, 200 .023515 
January 16, ‘ .023238 
January 17, 20( .023069 
January 18, : .023416 
January 19, 2 .023210 
January 20, 2 .023210 
January 21, < .023210 
January 22, 2( .023238 
January 23, ‘ .023275 
January 24, 200 a .022950 
January 25, ‘ .022853 
January 26, 20 .022838 
January 27, 200 .022838 
January 28, 200 .022838 
January 29, : .022759 
January 30, 2 . .022965 
January 31, .023074 


OOBNOIP WN 


Netherlands guilder: 


January 1, 2001 $0.426009 
eRSUNR ETRE eC RUIOR Eos ois 0 ais itdctsb ca ddyebedoasesanecaaaeaceoencsumeensss .429503 
January 3, 200 .429866 
January 4, 200 .428732 
January 5, 200 .432679 
January 6, .432679 
January 7, 20 432679 
January 8, 2( .430456 
January 9, 2 .426417 
January 10, ‘ .425963 
January 11, 20 .431999 
January 12, 200 .430456 
January 13, < .430456 
January 14, .430456 
January 15, 2001 .430456 
January 16, 425374 
January 17, 2001 .422288 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Netherlands guilder (continued): 


January 18, $0.428641 
January 19, 2001 .424874 
January 20, 2001 .424874 
January 21, .424874 
January 22, .425374 
January 23, 2001 .426054 
January 24, 2001 .420110 
January 25, 2001 .418340 
January 26, 2001 .418068 
January 27, 2001 .418068 
January 28, 2001 .418068 
January 2 .416616 
January 30, .420382 
January 31, .422379 


Portugal escudo: 


January 1, 2001 $0.004683 
January 2, 2001 .004721 
January 3, 2001 .004725 
January 4, 2001 Kslecks .004713 
January 5, 2001 .004756 
January 6, 2001 .004756 
January 7, 2001 .004756 
January 8, 2001 .004732 
January § .004687 
January 10, 2001 .004682 
January 11, 2001 .004749 
January 12, 2001 .004732 
January 13, 2001 .004732 
January 14, 2001 .004732 
January 15, 2001 .004732 
January 16, 2001 .004676 
January .004642 
January 18, .004712 
January 19, 2001 .004670 
January 20, 2001 3 .004670 
January 21, 2001 .004670 
January .004676 
January 23, 2001 .004683 
January 24, 2001 .004618 
January 25, 2001 .004598 
January 26, 2001 .004595 
January 27, 2001 .004595 
January .004595 
January 29, 2001 .004579 
January 30, 2001 .004621 
January 31, .004643 


CO-A10H 01 WH 
a 
© 


fei fsck fomek feu food feed fem fed 
INOW NE 


t 


HIM Or Ot 


MmMmMdoWwhbd 


WA WY DS 
Hoo 


South Korea won: 


January 1, 2001 $0.000789 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


South Korea won (continued): 


January 
January 
January < 
January 5 

January 6, ‘ .000791 
January 7, .000791 
January 8, ; .000791 
January 9, ‘ .000798 
January 10, £ .000787 
January 11, 20 .000782 
January 12, ‘ .000782 
January 13, 200 .000782 
January 14, ; .000782 
January 15, 200 .000782 
January 16, 200 .000779 
January 17, ‘ .000782 
January 18, 2 .000778 
January 19, 2 .000784 
January 20, 2 .000784 
January 21, ‘ .000784 
January 22, : .000784 
January 28, ‘ .000784 
January 24, 20( , .000784 
January 25, ‘ .000783 
January 26, 2 .000780 
January 27, : .000780 
January 28, 200 .000780 
January 29, 20 .000790 
January 30, .000790 
January 31, .000795 


2, % $0.000782 
3 .000786 
4,3 .000791 
> 
5 
‘ 


.000791 


¢ 
‘ 
e 

F 


Spain peseta: 


January 
January 
January 
January .005678 


January .005731 


1 50.005642 
2 
4 
5 
January 6, .005731 
i 
8 
9 


.005689 
.005693 


January .005731 
January .005701 
January .005648 
January 10, 2 .005642 
January 11, 200 .005722 
January 12, 2 .005701 
January 13, 2 .005701 
January 14, 2¢ .005701 
January 15, ‘ .005701 
January 16, : .005634 
January 17, ‘ .005593 
January 18, : .005677 
January 19, 2 .005627 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2001 (continued): 


Spain peseta (continued): 


January 20, 2001 $0.005627 
January 21, .005627 
January 22, ‘ .005634 
January 23, .005643 
January 24, 2 .005564 
January 25, 200 .005541 
January 26, 2 .005537 
January 27, .005537 
January 28, < .005537 
January 29, ‘ .005518 
January 30, ‘ .005568 
January 31, 2( .005594 


Taiwan N.T. dollar: 


January 1, ‘ $0.030148 
January 2, ‘ .030303 
January 3, 2 .030232 
January 4, 200 .030303 
January 5, < .030370 
January 6, ‘ .030370 
January 7, .030370 
January 8, 2 .030441 
January 9, : .030647 
January .030628 
January 11, 2 .030609 
January 12, ; .030609 
January 13, .030609 
January 14, < .030609 
January 15, .030609 
January 16, 200 .029722 
January 17, ‘ .030609 
January 18, : .030609 
January 19, 2 .030665 
January 20, < .030665 
January 21, ‘ .030665 
January 22, .030684 
January 23, .030675 
January 24, < .030675 
January 25, .030698 
January 26, 2 .030698 
January 27, ; .030698 
January 28, ‘ .030698 
January 29, 2 .030727 
January 30, 2 .031027 
January 31, ; .030912 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(T.D. 01-16) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR JANUARY 2001 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rate published in Treasury Decision *** for 
the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Cus- 
toms purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates: 


Holiday(s): January 1, 2001; January 15, 2001. 
South Africa rand: 


January 10, 2001 


Sri Lanka rupee: 


January 24, 2001 $0.010989 
January 25, ‘ .010753 
January 26, 2 .011123 
January 27 20( .011123 
January 28, 2 .011123 
January 29, .011173 
January 30, 2001 011123 
January 31, 2001 011111 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 24 and 101 
RIN 1515-—AC77 


REIMBURSABLE CUSTOMS INSPECTIONAL SERVICES: 
INCREASE IN HOURLY RATE CHARGE 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to increase the rate of charge for reimbursable Customs 
inspectional services. The present amount charged for the services 
of a Customs employee on a regular work week is computed at a rate 
per hour equal to 137 percent of the hourly rate of an employee’s 
regular pay. Arecent audit of Customs inspectional services charges 
by the Treasury’s Office of the Inspector General determined that 
this rate does not represent full reimbursement to Customs for ac- 
tual inspectional service costs, and that increasing the rate to 158 
percent would recover the actual costs incurred by Customs for these 
services. This document proposes to increase the rate in accordance 
with the Inspector General’s recommendation. 


DATES: Comments must be received on or before April 2, 2001. 


ADDRESSES: Written comments may be addressed to, and inspected 
at, U.S. Customs Service, Office of Regulations and Rulings—Regula- 
tions Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Dennis Lomax, Account- 
ing Services Division, Office of Finance, Indianapolis, IN 46278; tele- 
phone (317) 298-1200, ext. 1404. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under certain circumstances, Customs provides inspectional and 
supervisory services to parties-in-interest who require such Customs 
services during regular hours of duty or on Customs overtime assign- 

24 
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ments. However, under these circumstances, the private interest is 
required to reimburse the Government for the Customs employee’s 
compensation. The amounts of the compensation and expenses charge- 
able to these parties-in-interest are determined based on a computa- 
tional charge. The computational charge is provided at § 24.17(d) of 
the Customs Regulations (19 CFR 24.17(d)). Currently, the computa- 
tional charge for reimbursable services is at a per hour rate that is 
equal to 137 percent of the hourly rate of regular pay of the employee 
performing the inspectional services. 

A recent audit of Customs inspectional services charges by the 
Treasury's Office of the Inspector General (OIG) has determined that 
this computational rate does not represent full reimbursement to 
Customs for actual inspectional service costs and recommends that 
increasing the rate to 158 percent would recover the actual costs 
incurred by Customs for these services. The OIG noted that the 
formula used to determine the current computational charge of 137 
percent now contains two outdated cost factors (the number of legal 
public holidays and the ratio of employer paid benefits to an employee’s 
salary). The current 137 percent computational charge was calcu- 
lated using 9 legal public holidays and an 11% percent benefits ratio. 
However, there are now 10 legal public holidays (Martin Luther King 
Day was declared a legal public holiday in 1986), and the OIG has deter- 
mined that the current benefit ratio is 28.55 percent instead of 1114 percent. 

This document proposes to implement the recommended computa- 
tional rate. Accordingly, the provisions of § 24.17(d) are proposed to 
be revised. 

As a result of the proposed change to § 24.17(d), a corresponding 
change is proposed to § 101.6, which provides for the hours of busi- 
ness of Customs offices. Customs lists the legal public holidays as 
national holidays at § 101.6(a). The present provisions of § 101.6(a) 
enumerate only nine national holidays, when there are in fact ten 
national holidays observed. On November 2, 1983, the President 
signed into law a bill making the third Monday in January, starting in 
1986, a legal public holiday honoring the Rev. Martin Luther King, Jr. 
Pub.L. 98-144, 97 Stat. 917, 5 U.S.C. 6103. While the Federal gov- 
ernment has honored this date as indicated, the Customs Regula- 
tions have not been amended to incorporate this change. This docu- 
ment proposes to correct that oversight by adding the third Monday 
in January (Martin Luther King, Jr. Day) as a recognized national 
holiday. 

Lastly, a typographical error (the word “hours” was type-set as 
hgurs”) has been discovered in the heading of paragraph (b) of 
§ 101.6. This error is proposed to be corrected in this document. 


“ 


COMMENTS 
Before adopting these proposed regulations as a final rule, consid- 
eration will be given to any written comments timely submitted to 
Customs, including comments on the clarity of this proposed rule and 
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how it may be made easier to understand. Comments submitted will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4 of the Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b) of the Customs Regulations 
(19 CFR 103.11(b)), on regular business days between the hours of 
9:00 a.m. and 4:30 p.m. at the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
N.W., Suite 3000, Washington, D.C. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments 
will not have a significant economic impact on a substantial number 
of small entities, because the proposed amendments will only effect 
those parties-in-interest who require Customs reimbursable 
inspectional services. Accordingly, the proposed amendments are not 
subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. Further, these proposed amendments do not meet the 
criteria for a “significant regulatory action” as specified in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, At- 
torney, Regulations Branch, Office of Regulations and Rulings. How- 


ever, personnel from other offices participated in its development. 


List oF SUBJECTS 
19 CFR Part 24 


Accounting, Customs duties and inspection, Fees, Financial and 
accounting procedures, Reporting and recordkeeping requirements, 
User fees, Wages. 


19 CFR Part 101 


Customs duties and inspection, Organization and functions (Gov- 
ernment agencies), Reporting and recordkeeping requirements, User 
fees, Wages. 


PROPOSED AMENDMENTS TO THE REGULATIONS 
For the reasons set forth above, it is proposed to amend parts 24 


and 101 of the Customs Regulations (19 CFR parts 24 and 101), as set 
forth below: 


PART 24—CUSTOMS FINANCIAL 
AND ACCOUNTING PROCEDURE 


1. The general authority citation for part 24 continues to read, and 
the specific authority for § 24.17 is revised to read, as follows: 
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Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 
20, Harmonized Tariff Schedule of the United States), 1505, 1624; 26 
U.S.C. 4461; 4462; 31 U.S.C. 9701. 


Section 24.17 also issued under 5 U.S.C. 6103; 19 U.S.C. 261, 267, 
1450, 1451, 1452, 1456, 1524, 1557, 1562; 46 U.S.C. 2110, 2111, 2112; 


2. Section 24.17(d) is revised to read as follows: 
§ 24.17 Reimbursable services of Customs employees. 


(d) Computation charge for reimbursable services. The charge for 
the services of a Customs employee on a regular workday during a 
basic 40-hour workweek will be computed at a rate per hour equal to 
158 percent of the hourly rate of regular pay of the employee per- 
forming the services with an additional charge equal to any night pay 
differential actually payable under 5 U.S.C. 5545. The rate per hour 
equal to 158 percent of the hourly rate of regular pay will be com- 
puted as follows: 


Gross number of working hours in 52 40-hour weeks 


Less: 
10 Legal Public Holidays—New Year’s Day, Martin Luther 
King, Jr. Day, Washington’s Birthday, Memorial Day, 
Independence Day, Labor Day, Columbus Day, Veterans 
Day, Thanksgiving Day, and Christmas Day ..................006+ 80 


PusieNtigel BVO —— 2G RY iss coc aces ccssadncss can dedaccedadeasctasatectanes 208 


OR VAR Bh CANES Scans sessed Lesak ance nyandaiwiszateuecesesane nt 104 
392 
TINGE TICISTIIIOE OF WHORES OGY «5 cisscs ssecavesaccvsedsscccccancazoccceosactsacooses 


Gross number of working hours in 52 40-hour weeks ...............0+0000 


Working hour equivalent of government contributions for 
employee uniform allowance, retirement, life insurance and 
health care benefits computed at 28.55 percent of annual rate of 
pay of employee (2,080 x .2855) 


Equivalent annual working hours charged to Customs 
appropriation (2,080 + 594) 


Ratio of annual number of working hours charged to Customs 
appropriation to net number of annual working hours (2,674 + 1,688) 
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PART 101—GENERAL PROVISIONS 


1. The general authority citation for part 101 is revised to read as follows: 
Authority: 5 U.S.C. 301, 6103; 19 U.S.C. 2, 66, 1202 (General Note 
20, Harmonized Tariff Schedule of the United States), 1623, 1624, 1646a. 


2. In § 101.6: 
a. paragraph (a) is revised; and 
b. paragraph (b) is amended by removing the word “hgurs” in the 
heading and adding, in its place, the word “hours”. 
The revision reads as follows: 
§ 101.6 Hours of business. 


(a) Saturdays, Sundays, and national holidays.—(1) National holi- 
days. In addition to Saturdays, Sundays, and any other calendar day 
designated as a holiday by Federal statute or Executive Order, Cus- 
toms offices will be closed on the following national holidays: 


(i) January 1, New Year’s Day; 
(ii) The third Monday in January, Birthday of 
Martin Luther King, Jr.; 
(iii) The third Monday in February, Washington’s Birthday; 
(iv) The last Monday in May, Memorial Day; 
(v) July 4, Independence Day; 
(vi) The first Monday in September, Labor Day; 
(vii) The second Monday in October, Columbus Day; 
(viii) November 11, Veterans Day; 
(ix) The fourth Thursday in November, Thanksgiving Day; and 
(x) December 25, Christmas Day. 


(2) Observance of national holidays. If a national holiday falls on a 
Saturday, then the Friday preceding that Saturday will be observed 
as the national holiday for work purposes. Ifa national holiday falls 
on a Sunday, then the Monday following that Sunday will be observed 
as the national holiday for work purposes. 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: December 4, 2000. 


Trmotny E. Skup, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 1, 2001 (66 FR 8554)] 





U.S. Customs Service 


January 31, 2001 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest to the public and U.S. Customs field offices to merit publication 
in the Customs BULLETIN. 


STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF TEXTILE POUCHES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of textile pouches. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling pertaining to the tariff classification 
of textile pouches and to revoke any treatment previously accorded 
by Customs to substantially identical merchandise. 


DATE: Comments must be received on or before March 16, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Branch, 1300 Pennsylvania Avenue, N.W., Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the 
Commercial Rulings Division, Office of Regulations and Rulings, 1300 
Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103- 
182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. ‘Title VI 
amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that, in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
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needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. § 1625(c)(1)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of a textile pouch for a telemetry unit (a heart monitor/trans- 
mitter). Although in this notice Customs is specifically referring to 
one ruling, that being Port Ruling Letter (PD) C80793, this notice 
covers any rulings relating to the specific issue of tariff classification 
set forth in PD C80793, which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No 
additional rulings have been found. Any party who has received an 
interpretive ruling or decision (7.e., a ruling letter, an internal advice 
memorandum or decision, or a protest review decision) on the issue 
subject to this notice, should advise Customs during the notice pe- 
riod. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by the Customs Service for substantially 
identical merchandise. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to impor- 
tations involving the same or similar issue, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in the classification of substantially identical mer- 
chandise should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical mer- 
chandise, or of a specific ruling not identified in this notice, may raise 
the rebuttable presumption of lack of reasonable care on the part of 
the importer or its agents for importations subsequent to the effec- 
tive date of the final decision on this notice. 

In PD C80793, issued November 3, 1997, a telemetry unit pouch, 
identified by code number 65288 and designed to hold a telemetry 
unit (a heart monitor/transmitter), was classified in subheading 
4202.92.9025, textile category 670, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), the provision for “Trunks... hol- 
sters and similar containers; traveling bags...: Other: With outer sur- 
face of sheeting of plastic or of textile materials: Other: Other, With 
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outer surface of textile materials: Other: Of man-made fibers.” PD 
C80793 is set forth as “Attachment A” to this document. 

The sample classified in PD C80793 is described as a pouch measur- 
ing approximately 7-1/2 inches by 6 inches, with two sets of textile 
straps — one set designed to tie around the wearer’s neck and the 
other designed to tie around the wearer’s waist. The outer surface 
was composed of a nonwoven, man-made material and the top of the 
pouch was open (i.e., it had no closure), allowing for the insertion of a 
transmitter. The articles are imported in boxes, each of which con- 
tains approximately 15 pouches. It is Customs position that the pouches 
do not possess the character of the heading 4202 exemplars, whose 
essential characteristics and purposes are to organize, store, protect 
and carry various items. The pouches are, instead, classifiable under 
heading 6307, HTSUSA, as “Other made up [textile] articles.” 

Pursuant to 19 U.S.C. § 1625(c)(1), Customs intends to revoke PD 
C80793, and any other rulings not specifically identified which in- 
volve identical or substantially identical merchandise, to reflect the 
proper classification of the textile pouch according to the analysis in 
Proposed Headquarters Ruling Letter (HQ) 961173, which is set forth 
as “Attachment B” to this document. Additionally, pursuant to 19 
U.S.C. § 1625(c)(2), Customs intends to revoke any treatment that 
Customs may have previously accorded to substantially identical 
merchandise. Before taking this action, consideration will be given 
to any written comments timely received. 


Dated: January 17, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


November 3, 1997 
CLA-2.1B:FO:G07 
Category: Classification 
Tariff No. 4202.92.9025 


Ms. NorMA SCHAFER 

TECNOL, INCORPORATED 

7201 Industrial Park Boulevard 
Forth Worth, Texas 76108 


Re: The tariff classification of a holster from Mexico. 
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Dear Ms. SCHAFER: 

In your letter dated October 10, 1997, you requested a tariff classification ruling. 
A sample was submitted for our examination. 

The submitted sample, Telemetry Unit Pouch, code 65288, is a pouch shaped and 
fitted to carry a telemetry transmitter (heart monitor). The pouch measures ap- 
proximately 72 x 6 inches, with two sets of textile straps. The first set is designed 
to tie around the neck of the wearer and the second set ties around the waist. The 
top of the pouch is open to accomodate the insertion of the transmitter. The outer 
surface is of a non-woven, manmade material. 

The applicable subheading for product 65288 will be 4202.92.9025, Harmonized 
Tariff Schedule of the United States (HTS), which provides for trunks, suitcases, 
holsters and similar container; other, other, other. The rate of duty will be 19.3% 
ad valorem. 

The pouch, if wholly obtained or produced in Mexico or the United States will be 
entitled to a 12% rate of duty under the North American Free Trade Agreement 
(NAFTA) upon compliance with all applicable laws, regulations and agreements. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. 


Jon A. Batt, 
ert Director, 
Detroit, Michigan. 


[ATTACHMENT B] 


CLA-2 RR:CR:TE 961173 GGD 
Category: Classification 
Tariff No. 6307.90.9989 


Ms. DEBRA WRIGHT 
KIMBERLY-CLARK CORPORATION 
6316 Airport Freeway 

Fort Worth, Texas 76117 


Re: Revocation of PD C80793; Other Made Up Article of Heading 6307; Not Holster 
of Heading 4202; Totes, Incorporated v. United States, 18 C.1.T. 919, 865 F. 
Supp. 867 (1994), aff'd 69 F.3d 495 (Fed. Cir. 1995). 


Dear Ms. WRIGHT: 

In Port Ruling Letter (PD) C80793, issued November 3, 1997, to Tecnol, Incorpo- 
rated (which was subsequently acquired by Kimberly-Clark Corporation), a pouch 
made in Mexico, identified by code number 65288, and designed to hold a telem- 
etry unit (a heart monitor/ transmitter), was classified in subheading 4202.92.9025, 
textile category 670, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), the provision for “Trunks...holsters and similar containers; traveling 
bags...: Other: With outer surface of sheeting of plastic or of textile materials: 
Other: Other, With outer surface of textile materials: Other: Of man-made fibers.” 
In response to a request for reconsideration, we have reviewed PD C80793 and 
have found the ruling to be in error. Therefore, this ruling revokes PD C80793. 


Facts: 


Subsequent to the request for reconsideration, a sample described as the “Tecnol 
Standard Telemetry Unit Pouch” was submitted. The article, although identified 
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by new product code number 71825 (Tecnol’s product code number 65288 was 
changed upon Kimberly-Clark’s acquisition of the company in December 1997), is 
said to be the same in all material respects as the pouch classified in PD C80793. 
The sample is a flat, open-top pouch which measures approximately 7-1/2 inches 
in height by 6 inches in width. Attached to the pouch are two sets of straps, one of 
which is designed to tie around the wearer’s neck and the other of which is 
designed to tie around the wearer’s waist. The straps and the pouch are composed 
entirely of nonwoven, man-made textile material which is quite flimsy. The top of 
the pouch has no closure and the interior is not lined. The pouch is a disposable 
product that is designed to hold a telemetry unit close to the body of a hospitalized 
patient and is not intended for reuse. The items are imported in boxes, each of 
which contains 15 pouches. 


Issue: 


Whether the telemetry unit pouch is properly classified under heading 4202, 
HTSUSA, or under heading 6307, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules 
of Interpretation (GRI). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied. The Explanatory Notes (EN) to 
the Harmonized Commodity Description and Coding System, which represent the 
official interpretation of the tariff at the international level, facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the head- 
ings and GRI. 

Pouches composed of textile materials have been classified in both headings 
4202 and 6307, HTSUSA, depending upon their construction and the purpose(s) 
for which they are designed. Pouches classified outside of heading 4202, HTSUSA, 
are generally those considered not specially designed to contain particular items, 
and/or not adequately constructed to sustain repeated use. 

Heading 4202, HTSUSA, covers “Trunks, suitcases, vanity cases, attache cases, 
briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers; traveling bags, toi- 
letry bags, knapsacks and backpacks, handbags, shopping bags, wallets, purses, 
map cases, cigarette cases, tobacco pouches, tool bags, sports bags, bottle cases, 
jewelry boxes, powder cases, cutlery cases and similar containers, of leather or of 
composition leather, of sheeting of plastics, of textile materials, of vulcanized fiber 
or of paperboard, or wholly or mainly covered with such materials or with paper.” 

In Totes, Incorporated v. United States, 18 C.I.T. 919, 865 F. Supp. 867 (1994), 
aff'd, 69 F.3d 495 (Fed. Cir. 1995), the Court of International Trade held that the 
essential characteristics and purposes of the heading 4202 exemplars are to orga- 
nize, store, protect and carry various items. With respect to the residual provision 
for “similar containers” in heading 4202, the Court found that the rule of ejusdem 
generis requires only that merchandise classifiable under heading 4202, possess 
the essential character or purpose running through all of the enumerated exem- 
plars. EN (c) to heading 4202 indicates that the heading does not cover articles 
which, although they may have the character of containers, are not similar to 
those enumerated in the heading. Such articles fall in heading 4205 if made of (or 
covered with) leather or composition leather, and in other chapters if made of (or 
covered with) other materials. 

The pouch at issue has no lining or padding and would appear to provide little in 
the way of protection for the telemetry unit. The pouch’s interior has no fittings or 
other features designed to organize contents. The pouch is designed not for port- 
ability, but primarily to hold electronic equipment close to the body. The textile 
fabric is flimsy, in part, because the pouch is designed not for durability, but to hold 
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a telemetry close to a patient’s heart without creating discomfort. We note that 
the containers of heading 4202 are generally those designed and intended to 
contain items of personal property during travel. This pouch is designed to contain 
equipment that is normally the property of a hospital whose personnel would use 
the pouch to better monitor in-patient treatment. Although the telemetry unit 
pouch may have the character of a container, in light of the above, it is not similar 
to those enumerated in heading 4202. 

Heading 6307, HTSUSA, covers other made up textile articles, including dr 
patterns. Note 1(1) to Section XI (in which heading 6307 falls) states: “This section 
does not cover: Articles of textile materials of heading 4201 or 4202.” The EN to 
heading 6307 suggest that the heading covers made up articles of any textile 
material which are not included more specifically in other headings of Section XI 
or elsewhere in the Nomenclature. The EN further indicate that the heading 
includes goods such as domestic laundry or shoe bags and similar articles, and that 
the heading excludes travel goods...and all similar containers of heading 4202. We 
find that the telemetry unit pouch is classified under heading 6307, specifically in 
subheading 6307.90.9989, HTSUSA. 


Holding: 

The article described as the “Tecnol Standard Telemetry Unit Pouch” and iden- 
tified by product code number 71825 (previously code number 65288) is classified 
in subheading 6307.90.9989, HTSUSA, the provision for “Other made up articles, 
including dress patterns: Other: Other: Other, Other: Other.” The general column 
one duty rate is 7 percent ad valorem. 

PD C80793, issued November 3, 1997, is hereby revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


CLA-2 RR:CR:TE 962021 SS 
Category: Classification 
Tariff Nos. 6109.10.0060 


Gait CumIns, ESQUIRE 

SHARRETTS, PALEY, CARTER & BLAUVELT, P.C. 
67 Broad Street 

New York, NY 10004 


Re: Request for Reconsideration of New York Rulings B88682 and 
C82136; Tank Styled Garments; Women’s Cotton Knit Tank Tops, 
Subheading 6109.10.0060, HTSUSA; Not Underwear; Not 
Subheading 6109.10.0037, HTSUSA; Revocation of NY B86925. 


Dear Ms. CumIns: 

This is in response to your letter dated July 6, 1998, on behalf of 
your client, Ariela-Alpha International LLC and its sister companies, 
requesting reconsideration of New York Ruling Letter (NY) B88682, 
dated September 4, 1997, and NY C82136, dated December 18, 1997, 
regarding classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) of three styles of women’s cotton 
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knit tank styled garments. Physical samples of the three garments 
were provided with the request for reconsideration. 

A meeting at Customs Headquarters was held with counsel and a 
representative of the importer on March 9, 2000. Additional submis- 
sions, dated April 17, 2000, and June 19, 2000, were submitted. Addi- 
tional samples were received in connection with the June 19, 2000, 
submission. 

This letter is to inform you that after review of those rulings, it has 
been determined that the classification of the garments in subhead- 
ing 6109.10.0060, HTSUSA, is correct. Classification of the garments 
under subheading 6109.10.0037, HTSUSA, is incorrect. As such, NY 
B86925, dated July 11, 1997, is revoked pursuant to the analysis that 
follows below. 


Facts: 


The three garments which are the subject of this request are iden- 
tified by the importer as Style 003621, Style 003670 and Style 003671. 
All three styles have a coordinating panty. The classification of the 
panty is not at issue. 

Style 003621 is a white tank styled garment constructed of 95 per- 
cent cotton and 5 percent spandex jersey knit fabric. The garment 
features elasticized satin trim on the U-shaped front and rear neck- 
lines and elasticized adjustable shoulder straps. The bottom of the 
garment is hemmed. 

Style 003670 is a tank styled garment constructed of 100 percent 
cotton knit fabric. The white garment features a brightly printed hori- 
zontal rainbow across the bust area, elasticized satin trim on the U- 
shaped front and rear necklines and elasticized adjustable shoulder 
straps. The bottom of the garment is hemmed. 

Style 003671 is a tank styled garment constructed of 95 percent 
cotton 5 percent spandex jersey knit fabric. The pink striped garment 
features elasticized satin trim on the U-shaped front and rear neck- 
lines that extend to form shoulder straps. The bottom of the garment 
is hemmed. 

In NY B86925, dated July 11, 1997, styles 003621 and 003671 were 
classified as underwear under subheading 6109.10.0037, HTSUSA. 
However, in NY B88682, dated September 4, 1997, style 03621 was 
re-classified as a tank top under subheading 6109.10.0060, HTSUSA. 
Furthermore, in NY C81236, dated December 18, 1997, style 003671 
was re-classified and style 003670 was classified as tank tops under 
subheading 6109.10.0060, HTSUSA. 

The importer asserts that all three tank styled garments should be 
classified as underwear under subheading 6109.10.0037, HTSUSA. 
The importer submits that the physical characteristics of the gar- 
ments, the environment of sale, advertising and marketing material, 
recognition in the trade of virtually identical merchandise and docu- 
ments incidental to purchase and sale support the contention that 
the garments are underwear. 
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Issue: 


Whether the three tank styled garments are classifiable as under- 
wear under subheading 6109.10.0037, HTSUSA, or as tank tops un- 
der subheading 6109.10.0060, HTSUSA? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification 
of goods shall be determined according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the 
remaining GRI may then be applied. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined 
according to the terms of those subheadings, and any related sub- 
heading notes and, mutatis mutandis, to the GRIs. This matter is 
governed primarily by GRI 6, in that the choice in classification is 
between two subheadings. The Explanatory Notes (EN) to the Har- 
monized Commodity Description and Coding System, which repre- 
sent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUSA by offering guidance in 
understanding the scope of the headings and GRI. 

There is no disagreement as to the classification of the subject mer- 
chandise at the 8-digit level. Subheading 6109.10.00, HTSUSA, pro- 
vides for “T-shirts, singlets, tank tops and similar garments, knitted 
or crocheted: of cotton.” The sole issue in this case is whether the 
merchandise is classified under subheading 6109.10.0037, HTSUSA, 
or 6109.10.0060, HTSUSA. Subheading 6109.10.0037, HTSUSA, pro- 
vides for women’s underwear. Subheading 6109.10.0060 provides for 
women’s non-underwear tank tops. Thus, the crux of the question in 
this case is whether or not the garments are underwear or outer- 
wear. 

Neither the chapter notes nor the EN shed light upon the differ- 
ence between underwear tank tops and outerwear tank tops. Fur- 
thermore, as the term “tank top” is neither defined in the legal notes 
to the HTSUSA nor in the corresponding EN, we look to the Guide- 
lines for the Reporting of Imported Products in Various Textile and 
Apparel Categories, CIE 13/88 (1988) (“Guidelines”) for assistance. The 
Guidelines reference to the term “tank top” describes a garment which 
is: 


... Sleeveless with oversized armholes, with or without a signifi- 
cant drop below the arm. The front and the back may have a 
round, V, U, scoop, boat, square or other shaped neck which must 
be below the nape of the neck. The body of the garment is sup- 
ported by straps not over two inches in width reaching over the 
shoulder. The straps must be attached to the garment and not be 
easily detachable. Bottom hems may be straight or curved, side- 
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vented, or of any other type normally found on a blouse or shirt, 
including blouson or drawstring waists or an elastic bottom. The 
following features would preclude a garment from consideration 
as a tank top: 


1) pockets, real or simulated, other than breast pockets; 

2) any belt treatment including simple loops; 

3) any type of front or back neck opening (zipper, button, or 
otherwise). 


The garments at issue are sleeveless, feature an U-shaped neck 
below the nape of the neck, are supported by attached straps not over 
two inches in width, and are hemmed at the bottom. Furthermore, 
the garments at issue do not have any features which would preclude 
their classification as tank tops. 

The term “underwear” is also not defined by the HTSUSA or EN. 
The Guidelines define “underwear” as follows: 


The term “underwear” refers to garments which are ordinarily 
worn under other garments and are not exposed to view when 
the wearer is conventionally dressed for appearance in public, 
indoors or out-of-doors. Whether or not a garment is worn next 
to the body of the wearer is not a determinant; babies’ diapers, 
for example, are so worn, as are bathing suits. Neither of these 
garments are customarily worn under other garments, and they 
are not underwear. 


It should be noted that in distinguishing underwear, it is gener- 
ally agreed that sleeveless tops with lace inserts or lace edgings 
are predominantly worn as underwear. 


In Children’s Hose Inc. v. United States, 55 Cust. Ct. 6, 8, C.D. 2547 
(1965), the court examined the term “underwear” and concluded that 
underwear is a garment of an intimate nature which is worn under 
an outer garment and not meant to be seen when worn. Customs has 
stated that in order to be classified as women’s underwear, the gar- 
ments at issue must belong to a class or kind of goods for which the 
principal use is as women’s underwear, i.e., the principal use must be 
for wear next to the skin and under other clothing by women in the 
United States as underwear. See HQ 957068, October 11, 1994. 

Customs acknowledges that there are some garments styled like 
tank tops that may be used by some women as underwear. However, 
Customs does not believe that the fashionable cotton tank tops at 
issue are principally used in the United States by women as under- 
wear. The garments are readily identifiable as outerwear tank tops. 
Customs believes that women, particularly young women and teens, 
will wear these garments as outerwear. This belief is based not only 
on the garments before us, but on the knowledge that it is fashion- 
able to wear tank tops as outerwear and that this trend is well known 
in the trade. 
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In past rulings, Customs has pointed out that the merchandise it- 
self may be strong evidence of use. Citing Mast Industries v. United 
States, 9 CIT 549, 552 (1985), aff'd 76 F. 2d 1144 (1986), citing United 
States v. Bruce Duncan Co., 50 CCPA 43, 46, C.A.D. 817 (1963). Based 
on our examination of the garments supplied, we find that they are 
outerwear garments for wear other than for the primary purpose of 
vearing underneath of other garments and not exposed to view. Noth- 
ing provided suggests the garments are designed or intended for wear 
underneath of other garments. These tank tops are ordinarily worn 
on their own or coupled with an open sweater exposed to view. Their 
fabric, construction and design are suitable for the type of activities 
expected of outerwear. We find that these tank tops are worn to be 
seen. In Hampco Apparel, Inc. v. United States, 12 Ct. Int’] Trade 92 
(1988), the Court of International Trade stated: “The fact that a gar- 
ment could have a fugitive use or uses does not take it out of the 
classification of its original and primary use. The primary design, 
construction, and function of an article will be determinative of clas- 
sification, whether or not there is an incidental or subordinate func- 
tion.” Although the subject garments could physically be worn under 
other garments, it is our opinion that their principal use is for outer- 
wear. 


The importer suggests that the appearance and construction fea- 
tures of the garments at issue, including the “underwear weight” fab- 


ric, elasticized trim, and snug-fit construction, make them designed 


for use as underwear. In addition, the importer suggests that the 
narrow “lingerie-type straps” are characteristic of underwear. We do 
not agree that the weight of the fabric, elasticized trim, snug fit and 
narrow straps are limited to underwear and are not found in outer- 
wear. Neither the features on the garments nor the overall appear- 
ance of the garments themselves are absolute indicators of under- 
wear. The appearance of these garments is as outerwear. 

Furthermore, nothing about the design or appearance of the sub- 
ject garments makes them unsuitable for use as outerwear. We find 
that the novelty prints and patterns on the tank tops lend themselves 
more to use as outerwear. Of more significance is the weight and 
sheerness of the fabric. The fabric weight and opaqueness make the 
garments indistinguishable from garments marketed, advertised, sold 
and used as outerwear. White is suitable and even traditional as un- 
derwear, however, it is also very popular for outerwear and leisurewear. 
The stripes and multi-color printing make those styles indistinguish- 
able from outerwear. Furthermore, the adjustable straps allow the 
tank tops to be adjusted for a proper and secure fit. The Customs 
National Import Specialist for this merchandise provided us with ad- 
vertising materials which demonstrate that the trend today for the 
type of garments in question is for use as outerwear. Taking into 
consideration all of the information before us, especially the garments 
themselves, Customs believes these garments are properly classified 
as outerwear garments, not as underwear. 
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The importer suggests that these garments should be classified as 
underwear because they are designed, marketed and sold for use as 
underwear. In support, the importer states that it and its sister com- 
panies are engaged in the production and sale of fine lingerie. The 
importer submitted a copy of Alpha-Syrlay’s catalogue which depicts 
a line of lingerie. However, the catalogue does not contain any infor- 
mation on the tank tops at issue. An affidavit from the Director of 
Designing at Ariela-Alpha International LLC states that the garments 
at issue were designed to answer the current trend for undershirt 
and panty sets. The affidavit does not address the current trend for 
outerwear tank tops or why the garments would not be worn as out- 
erwear. The importer states that the garments are merchandised 
and displayed as underwear and are sold to major retailers and spe- 
cialty stores who offer these garments to their customers as under- 
wear. In an attempt to establish that the intimate apparel industry 
perceives and merchandises the subject tank tops as underwear, the 
importer submitted statements from buyers stating that the garments 
were purchased for sale in their intimate apparel section and are 
known in the trade as underwear. Although the style numbers do not 
match, the importer has submitted an affidavit stating that the num- 
bers on the documents are the retailers style numbers. However, due 
to discrepancies in the documents, we believe the commitments may 
cover different styles than the styles at issue. The importer has also 
submitted various advertisements in an effort to show how these gar- 
ments are advertised as underwear. Unfortunately, none of the ad- 
vertisements depict the styles at issue. The importer has also sub- 
mitted photographs taken on the selling floors. Although we agree 
that the photographs reflect tank tops and matching panty sets as 
being offered in the lingerie department along side other underwear 
garments, the photographs are not of the styles at issue. 

Customs does not find the fact that the garments at issue here may 
be sold to intimate apparel departments of particular significance. 
Internal documentation and descriptions on invoices may be self-serv- 
ing as was noted by the court in Regaliti, Inc. v. United States, 16 Ct. 
Int'l Trade 407 (May 21, 1992). Customs has long acknowledged that 
intimate apparel/sleepwear departments often sell a variety of mer- 
chandise besides intimate apparel, including garments intended to be 
worn as outerwear. See HQ 955341, dated May 12, 1994; HQ 963442, 
dated July 9, 1999; HQ 960865, dated July 15, 1999 and HQ 960866, 
dated July 15, 1999. Furthermore, Customs has previously ruled that 
classification of merchandise is not governed by the department in 
which the garment is sold or whether or not it is merchandised with 
matching pants. HQ 087772, dated November 27, 1990. Although court 
cases have given credence to the manner in which an article is de- 
signed, manufactured, and marketed; the court has refrained from 
stating that information concerning design, manufacturing, and mar- 
keting was dispositive of tariff classification. See Mast Industries, 
Inc. v. United States, 9 Ct. Int’] Trade 549, 552 (1985), aff'd 786 F.2d 
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144 (CAFC, 1986); St. Eve International, Inc. v. United States, 11 Ct. 
Int'l Trade 224 (1987); and Inner Secrets/ Secretly Yours, Inc. v. United 
States, 885 F. Supp. 248 (1995). 

Notwithstanding the advertisements and store pictures presented 
it is common knowledge that savvy shoppers will purchase garments 
suitable for outerwear and indistinguishable from garments sold in 
sportswear departments in lingerie/intimate apparel departments. A 
soft, comfortable tank top sold in the intimate apparel department is 
less expensive than a tank top sold in the sportswear department. 
The National Import Specialist for this merchandise advises that a 
camisole suitable for wear with a jacket or suit will cost two or three 
times as much in the sportswear department. We are aware of vari- 
ous advertisements for similarly designed tank styled tops which are 
marketed and meant to be worn as outerwear. Consumers expect to 
find these garments in various departments, including the intimate 
apparel department of stores, and will, despite in which department 
the garment is sold, still use these garments as tank tops to be seen 
and worn as outerwear. Thus, we find the fact that the tank tops are 
marketed in the intimate apparel department an unpersuasive argu- 
ment that the tank tops are underwear or principally used as under- 
wear by women. 

The subject garments are distinguishable from tank tops previously 
classified as underwear. In HQ 084110, dated July 31, 1989, and HQ 
951809, dated September 8, 1992, Customs classified a tank top or 
“camisole-type top” constructed of sheer fabric and scattered pointill 
openwork as underwear under subheading 6109.10.0037, HTSUSA. 
Specifically referring to the sheerness of the fabric and the scattered 
openwork, Customs stated that the garments would predominately 
be worn as underwear based on the construction and appearance of 
the garments. In HQ 089083, dated July 2, 1991, Customs classified a 
camisole featuring a scalloped man-made fiber lace-like insert at the 
top as underwear under subheading 6109.10.0037, HTSUSA. Customs 
believed that the garment was designed as an underwear camisole 
and reasoned that the scalloped-like insert on the front was of the 
type often seen on underwear camisoles. See also HQ 087675, dated 
February 4, 1991 (camisole classified as underwear where Customs 
believed that garments were principally used as undergarments in 
place of a brassiere or over one as a slip). Thus, we find that the 
subject tank tops do not share the same characteristics as tank tops 
previously classified as underwear. 

Rather, the subject tank tops are similar to garments previously 
classified as outerwear tank tops. In Port Ruling Letter (PD) 087076, 
dated February 23, 1999, Customs classified a woman’s tank top de- 
scribed as featuring “a scoop neckline, elasticized spaghetti straps, 
elasticized arm and neck openings and a hemmed bottom” under sub- 
heading 6109.10.0060, HTSUSA. In NY D86519, dated February 3, 
1999, Customs classified a woman’s tank top described as featuring “a 
straight back; a V-front; spaghetti straps; and a hemmed bottom” as 
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an outerwear tank top under subheading 6109.10.0060, HTSUSA. In 
HQ 950364, dated January 17, 1992, Customs classified a tank top 
imported with matching briefs creating an underwear set as an out- 
erwear tank top. Customs acknowledged that the determination would 
have to be made on a case-by-case basis and emphasized the require- 
ment that underwear is ordinarily worn under other garments and 
not exposed to view. See also HQ 950686, dated May 27, 1992 (tank 
top imported with panties as an underwear set classified as an outer- 
wear tank top) and HQ 955331, dated April 14, 1994 (tank top classi- 
fied as outerwear since it fell within description of tank top set forth 
in the Guidelines). In HQ 087483, dated December 19, 1990, Customs 
classified a woven camisole as outerwear based on the appearance of 
the garment. Customs stated that the colorful and attractive embroi- 
dery was intended to be seen and would be difficult to hide under 
clothing other than that of very dark and heavy fabrics. See also HQ 
088330, dated March 26, 1991 (fabric, design and finish of the gar- 
ment are similar to that of outerwear camisoles worn by women with 
jackets or alone with slacks or skirt as evening wear). Accordingly, 
we find that the subject garments are classifiable as outerwear tank 
tops. 

At the meeting on March 9, 2000, counsel advanced the argument 
that there were differences in specifications for underwear tank tops 
and outerwear tank tops. However, the supplemental submission dated 
April 17, 2000, did not establish a difference in standard specifications 
for underwear and outerwear spaghetti strap styled tank tops. We 
found the comparison between one style of a spaghetti strap tank top 
said to be underwear to one style of a traditional styled tank top said 
to be outerwear to be unpersuasive. Although the submission estab- 
lished that there were different dress forms for sportswear and inti- 
mate apparel, we also found the information to be unpersuasive. We 
noted that the intimate apparel dress form was available in both a 
“defined (brassiere style)” or “relaxed” version to “accommodate the 
type of garment to be fitted.” Lastly, performance standards from one 
purchaser did show that underwear must meet more rigorous stan- 
dards, but we did not find the standards to be controlling in this in- 
stance. 

In the additional submission dated June 19, 2000, the importer ex- 
plained that intimate apparel is sized by bra size while sportswear is 
sized 8-10-12, etc. However, the tank tops at issue are merely sized 
small-medium-large, etc. The importer also asserted that sportswear 
is usually a bigger “fit,” but in reviewing the information provided, 
we found the intimate apparel measurements to be slightly larger 
than the sportswear measurements. Lastly, the importer submitted 
six styles of spaghetti strap tank tops sold in sportswear departments. 
It appears that the importer carefully selected six styles that showed 
a clear contrast to the tank tops at issue. Although we agree that 
those six styles are clearly outerwear, it does not necessitate a find- 
ing that the tank tops at issue are underwear. Customs maintains its 
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belief that the tank tops at issue are virtually indistinguishable from 
other tank tops sold in the sportswear section not represented by the 
sampling submitted by the importer. 


Holding: 


The subject merchandise is classifiable under subheading 6109.10.0060, 
HTSUSA, textile category 339, which provides for women’s cotton 
knit tank tops. The applicable general column one rate of duty is 
17.8 percent ad valorem. 

The designated textile and apparel category may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject 
merchandise may be affected. Since part categories are the result of 
international bilateral agreements which are subject to frequent re- 
negotiations and changes, to obtain the most current information 
available, we suggest that you check, close to the time of shipment, 
the Status Report on Current Import Quotas (Restraint Levels), an 
internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth 
and tenth digits of the classification) and the restraint (quota/visa) 
categories applicable to textile merchandise, you should contact your 
local Customs office prior to importation of this merchandise to de- 
termine the current status of any import restraints or requirements. 

NY B88682 and NY C82136 are hereby affirmed. 

NY B86925 is hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF RAPID FORWARDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and revoca- 
tion of treatment relating to tariff classification of rapid forwarders. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
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parties that Customs intends to revoke a ruling relating to the classi- 
fication, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of rapid forwarders, and to revoke any treatment Customs 
has previously accorded to substantially identical transactions. These 
articles consist of either 2-wheeled or 4-wheeled propelling bases to 
which are coupled bogie wagons or trailers, each with a permanently 
attached grapple crane. Customs invites comments on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before March 16, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are “informed compli- 
ance” and “shared responsibility”. These concepts are based on 
the premise that in order to maximize voluntary compliance with 
Customs laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s rights and 
responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484, Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on imported 
merchandise, and to provide other necessary information to enable 
Customs to properly assess duties, collect accurate statistics and de- 
termine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title V1, this notice advises interested 
parties that Customs intends to revoke a ruling relating to the tariff 
classification of rapid forwarders. Although in this notice Customs is 
specifically referring to one ruling, HQ 959625, dated February 3, 
1998, this notice covers any rulings on this merchandise which may 
exist but have not been specifically identified. Customs has under- 
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taken reasonable efforts to search existing data bases for rulings in 
addition to the one identified. No further rulings have been identi- 
fied. Any party who has received an interpretative ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the HTSUS. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or his agents for importations of merchandise subse- 
quent to this notice. 

In HQ 959625 certain rapid forwarders, as described, were held to 
be classifiable in subheadings 8704.21.00, 8704.22.50 and 8704.23.00, 
HTSUS, as appropriate, as motor vehicles for the transport of goods, 
with compression-ignition internal combustion piston engine (diesel 
or semi-diesel), depending on gross vehicle weight. This ruling was 
based on Customs belief that the rapid forwarders were self-loading 
vehicles equipped with winches or elevating devices, but designed 
essentially for transport purposes. HQ 959625 is set forth as “Attach- 
ment A” to this document. 

It is now Customs position that the components of the rapid for- 
warders are separately classifiable. The propelling base is classifi- 
able in subheading 8701.90.10, HTSUS, as tractors suitable for agri- 
cultural use. Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to 
revoke HQ 959625 and any other ruling not specifically identified to 
reflect the proper classification of the merchandise pursuant to the 
analysis in HQ 964759, which is set forth as “Attachment B” to this 
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment it previously accorded to substan- 
tially identical transactions. Before taking this action, we will give 
consideration to any written comments timely received. 


Dated: January 22, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


February 3, 1998 

CLA-2 RR:CR:GC 959625 HMC 

Category: Classification 

Tariff No.: 8704.21.00/8704.22.50/8704.23.00 


Port DIRECTOR OF CUSTOMS 
2nd and Chestnut Streets 
Philadelphia, PA 19106 


Re: Protest 1101—96—-100334; Crane Equipped Log Forwarder; Motor Vehicle for 
the Transport of Goods; Tractors; Chapter 87, Note 2; HQ 957397, HQ 086395; 
Explanatory Note to Heading 8704; Heading 9817; Chapter 98, Subchapter 
XVII, US Note 2 (w). 


DEAR Port DirEcTOoR: 

This is our decision on Protest 1101—96—100334, filed against your classification 
of certain crane equipped log forwarders. The entries under protest were liqui- 
dated on April 19, 1996, and this protest timely filed on April 30, 1996. In preparing 
this ruling, consideration was given to arguments presented during a meeting 
with counsel for the protestant on May 12, 1997, and to protestant’s supplemental 
submission, dated July 7, 1997. 


Facts: 


The merchandise under protest are 6 and 8 wheel Rottne SMV Rapid Forward- 
ers also known as crane equipped log forwarders. The log forwarders have an 
enclosed cab and a cranab grapple crane mounted on the trailer portion. They are 
used to handle, sort, collect, pile, load and unload timber on tree farms and in 
forests, and to transport the timber to a landing or loading area from where it is 
subsequently trucked to processing plants. These vehicles are described as having 
a four-wheeled articulated wagon with gates and bunks in its trailer area, de- 
signed to hold up to 10 tons of lumber. The wagon features an outreach loader for 
collecting lumber that is not self-propelled and attached to the tractor hydraulics 
and power train via a power take-off (PTO). 

The log forwarders were originally entered under a provision for agricultural 
tractors, duty-free in subheadings 8701.90.1070 and 9817.00.50 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). However, the entries were 
liquidated in subheadings 8704.21.00, 8704.22.50 and 8704.23.00, HTSUS, as mo- 
tor vehicles for the transport of goods. 

The provisions under consideration are as follows: 


8436 Other agricultural, horticultural, forestry, poultry-keeping or bee-keep- 
ing machinery, including germination plant fitted with mechanical or 
thermal equipment; poultry incubators and brooders; parts thereof: 


8436.80.00 Other machinery...Free 


8701 Tractors (other than tractors of heading 8709): 
8701.90 Other: 


8701.90.10 Suitable for agricultural use...Free 
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8704 Motor vehicles for the transport of goods: 


Other, with compression-ignition internal combustion piston engine (die- 
sel or semi-diesel): 


8704.21.00 G.V.W. not exceeding 5 metric tons...25 percent 
8704.22 G.V.W. exceeding 5 metric tons but not exceeding 20 metric tons: 
8704.22.50 Other...25 percent 


8704.23.00 G.V.W. exceeding 20 metric tons...25 


9817.00.50 Machinery, equipment and implements to be used for agricultural or 
horticultural purposes...free 


Issue: 


Whether the log forwarders are tractors or motor vehicles for the transport of 
goods. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
GRI 1 states in part that for legal purposes, classification shall be determined 
according to the terms of the headings and any relative section or chapter notes, 
and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6 

Protestant claims that the articulated wagons and tractors are properly classi- 
fied separately. Alternatively, if considered a single unit, protestant claims that 
the log forwarders are properly classified under subheadings 8701.90.10 or 
8436.80.00/9817.00.50, HTSUS. Protestant argues that based on Chapter 87, Note 
2, the Rottne Rapid Forwarders should be considered tractors coupled with self- 
loading wagons. 

Chapter 87, Note 2, HTSUS, states that 


“tractors means vehicles constructed essentially for hauling or pushing an- 
other vehicle, appliance or load, whether or not they contain subsidiary pro- 
vision for the transport, in connection with the main use of the tractor, of 


tools, seeds, fertilizers or other goods.” 


The Harmonized Commodity Description And Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the Harmonized system. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs 
provide a commentary on the scope of each heading of the Harmonized System 
and are thus useful in ascertaining the classification of merchandise. Customs 
believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989). 

EN 87.04, at p. 1428, indicates that self-loading vehicles equipped with winches, 
elevating devices, etc., but designed essentially for transport purposes, are among 
the vehicles covered. Thus, if the log forwarders are vehicles designed essentially 
for the transport of lumber, they are described by heading 8704. 

It is well settled that merchandise must be classified with reference to its condi- 
tion when imported. As imported, the log forwarders are the kind of vehicles 
contemplated by EN 87.04. The Rottne Rapid Forwarders are vehicles equipped 
with a cranab grapple crane mounted on the trailer portion or wagon. The log 
forwarders are single, interdependent units designed essentially to transport al- 
ready harvested timber to a landing area from where it is trucked to processing 
plants. This is sustained by HQ 957397, dated February 15, 1994 and HQ 086395, 
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dated February 22, 1990, where it is stated that the design features of the vehicles 
in issue suggest a rugged, off-road vehicle designed to transport logs over short 
distances in the forest to points where they can be collected. The crane merely 
facilitates the transportation function. The designation log forwarder supports 
this conclusion. We therefore find that the log forwarders under protest are motor 
vehicles for the transport of goods, covered by heading 8704. 

Protestant states that the Rottne Rapid log forwarders are specifically designed 
for hauling a bogie (wagons) and other implements used in the harvesting of 
lumber. We disagree. To support its argument, Protestant cites a Revenue Ruling 
from Canada and other Customs Headquarters rulings. These rulings are distin- 
guishable since they do not involve log forwarders. Also, as to the Canadian ruling, 
Customs is not bound to abide by another country’s rulings. At best, the foreign 
ruling is merely instructive of how others may classify like goods. See T.D. 89-80, 
54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Having found that Rottne Rapid Forwarders fall under heading 8704, Chapter 
98, Subchapter XVII, U.S. Note 2 (w), HTSUS, precludes subheading 9817.00.50 
from consideration. 


Holding: 


Under the authority of GRI 1, the crane-equipped log forwarders are provided 
for in heading 8704. They are classifiable in subheadings 8704.21.00, 8704.22.50 
and 8704.23.00, HTSUS, as appropriate. 

This protest should be DENIED. In accordance with Section 3A(11)(b) of Cus- 
toms Directive 099 3550-065, dated August 4, 1993, Subject: Revised Protest Di- 
rective, you should mail this decision, together with the Customs Form 19, to the 
Protestant no later than 60 days from the date of this letter. Any reliquidation of 
the entry or entries in accordance with the decision must be accomplished prior to 
mailing the decision. 

Sixty days from the date of the decision the Office of Regulations and Rulings 
will take steps to make the decision available to Customs personnel via the Cus- 
toms Rulings Module in ACS and to the public via the Diskette Subscription Ser- 
vice, the Freedom of Information Act and other public access channels. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Tariff Classifications Appeals Division.) 


[ATTACHMENT B] 


CLA-2 RR:CR:GC 964759 JAS 
Category: Classification 
Tariff No. 8701.90.10, 8716.20.00 


Mr. Davin M. Murpny 

GRUNFELD, DesiIDERIO, LEBow!Tz & SILVERMAN LLP 
245 Park Avenue, 33" Floor 

New York, NY 10167-3397 


Re: HQ 959625 Revoked; Rottne SMV Rapid Forwarders. 


Dear Mr. Murpuy: 

HQ 959625, which we issued to the Port Director of Customs, Philadelphia, on 
February 3, 1998, is our decision on Protest 1101—96—100334, concerning the clas- 
sification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
certain Rottne SMV Rapid Forwarders. In that decision, the goods were found to 
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be classifiable in provisions of HTS heading 8704, as motor vehicles for the trans- 


port of goods. We have reconsidered this classification and now believe it is incor- 
rect. However, the entry or entries the subject of Protest 1101—96—-100334 will not 
be affected by this decision 


Facts: 

As stated in HQ 959625, the merchandise is 6 and 8 wheel Rottne SMV Rapid 
Forwarders. They consist of a 2 or 4-wheeled propelling or tractive base with 
enclosed cab, and a 4-wheeled articulated bogie wagon or trailer to which is at- 
tached a cranab grapple crane. These forwarders handle, sort, pile, load and un- 
load felled timber in forest areas and transport it to landing areas where it is 
subsequently trucked to processing plants 

The HTSUS provisions under consideration ar 
8701 Tractors (other than tractors of 


8701.90 Other: 


8701.90.10 Suitable for agricultural us¢e 


8704 Motor vehicles for the 


Other, with compression-ignition 


sel or semi-diesel 
8704.21.00 G.V.W. not exceeding 
Other 


8704.23.00 G.V.W. exceeding 


Trailers and semi-trailers;. 


Self-loading or sel 


agricultural purposes 


Whether the Rapid Forwarders are motor 
Law and Analysis: 


Under General Rule of Interpretation (GRI i ( 
the United States (HTSUS), goods are to be classified according to the terms of the 


headings and any relative section or chapter notes, and provided the headings or 
notes do not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs) constitute the official interpretation of the Harmonized System at the inter- 
national level. Though not dispositive, the ENs provide a commentary on the 
scope of each heading of the HTSUS. Customs believes the ENs should always be 
consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The decision in HQ 959625 was based, at least in part, on the ENs which, on 
p. 1548, include in heading 8704, HTSUS, as motor vehicles for the transport of 
goods, self-loading vehicles equipped with winches, elevating devices, etc., but 
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designed essentially for transport purposes (Emphasis added). However, Chapter 
87, Note 2, HTSUS, defines “tractors” for purposes of the chapter as vehicles 
constructed essentially for hauling or pushing another vehicle, appliance or load, 
whether or not they contain subsidiary provision for the transport, in connection 
with the main use of the tractor, of tools, seeds, fertilizers or other goods. Ma- 
chines and working tools designed for fitting to tractors of heading 8701 as inter- 
changeable equipment remain classified in their respective headings even if pre- 
sented with the tractor, and whether or not mounted on it. 

The 87.01 ENs on p. 1545 state, in part, that tractors and industrial working 
tools are classified separately when the tractor is designed essentially for hauling 
or pushing another vehicle or load. In such cases, the interchangeable working 
tools are classified in their appropriate headings, even if presented with the trac- 
tor, and whether or not mounted on it, while the tractor with its operating equip- 
ment is classified in this [87.01] heading. In this regard, HQ 961261, dated Febru- 
ary 3, 1998, classified propelling bases for the Rottne SMV Rapid Forwarder as 
tractors suitable for agricultural use, in subheading 8701.90.10, HTSUS. Available 
literature depicted the Rapid Forwarder coupled to and hauling crane-equipped 
trailers, clam bunks, scarifiers, container lifts and lime spreaders. Because the 
propelling base in this instance is a good of heading 8701, Chapter 87, Note 2 
requires that the crane-equipped bogie wagon be separately classified. 

This decision applies to merchandise of the kind described in HQ 959625, in 
which the propelling base qualifies as a tractor of heading 8701. It does not, how- 
ever, apply to wheeled vehicles in which the propelling base, the operating con- 
trols, the working tools and their actuating equipment form an integral mechani- 
cal unit or a single commercial entity designed essentially for transport or other 
purposes. 


Holding: 
Under the authority of GRI 1, the Rottne SMV Rapid Forwarders are provided 


for in heading 8701 and the crane equipped bogie wagons or trailers in heading 
8716. They are classifiable in subheadings 8701.90.10 and 8716.20.00, HTSUS, 
respectively. HQ 959625, dated February 3, 1998, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


[PUBLIC VERSION] 
(Slip Op. 01-8) 


USEC, Inc. AND UNITED STaTES ENRICHMENT CORPORATION, PLAINTIFFS, AND 
Ap Hoc CommiITTEE OF DoMEstic URANIUM PRODUCERS, PLAINTIFF Uv. THE 
UNITED STATES, DEFENDANT, AND THE GOVERNMENT OF KAZAKHSTAN, NATIONAL 
Atomic COMPANY KAZATOMPROM, AND NUKEM, INc., DEFENDANT-INTERVENORS 


Consol. Court No. 99—08—00547 
[Plaintiffs’ motions for judgment upon the agency record denied.] 
(Decided January 24, 2001) 


Akin, Gump, Strauss, Hauer & Feld, LLP, Valerie A. Slater, Karen L Bland, 
Catherine J. Finnegan, Nathan J. Oleson, (Stephen J. Claeys), for Plaintiff Ad Hoc 
Committee of Domestic Uranium Producers. 

Steptoe & Johnson LLP, Richard O. Cunningham, Sheldon E. Hochberg, (Eric 
C. Emerson)., Shannon P. MacMichael, Amy Howe, for Plaintiffs USEC Inc., and 
United States Enrichment Corporation. 

(Lyn M. Schlitt), General Counsel, James A. Toupin, Assistant General Coun- 
sel, Michael K. Haldenstein, Michael Diehl, Office of the General Counsel, U.S. 
International Trade Commission, for Defendant. 

Shearman & Sterling, (Thomas B. Wilner), for Defendant-Intervenors the Re- 
public of Kazakhstan and the National Atomic Company Kazatomprom. 

White & Case, LLP, Carolyn B. Lamm, Adams C. Lee, Christina C. Benson, 
(David L. Elmont), for Defendant-Intervenor NUKEM, Inc. 


OPINION 


I. INTRODUCTION 

BarzILAY, Judge: Plaintiffs in this case are domestic uranium pro- 
ducers challenging the United States International Trade 
Commission’s (“ITC” or “Commission”) final negative determination 
in Uranium from Kazakhstan, 64 Fed. Reg. 40897 (July 28, 1999), in 
which the Commission ascertained that uranium imported from 
Kazakhstan caused neither material injury nor threat of material 
injury to the domestic uranium industry. Before the court are Plain- 
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tiffs’ USCIT R. 56.2 Motions for Judgment Upon the Agency Record 
(“Pls.’ Mot”). Plaintiffs bring this action pursuant to 19 U.S.C. 
§§ 1516a(a)(1)(c) and 1516a(a)(2)(B)(ii)(1994); the ITC opposes Plain- 
tiffs’ motions. Defendant-Intervenors NUKEM, Inc., (“NUKEM”) and 
the Republic of Kazakhstan and the National Atomic Company 
Kazatomprom (“Kazatomprom’”) also filed briefs opposing Plaintiffs’ 
motions. The court exercises jurisdiction pursuant to 28 U.S.C. 
§ 1581(c)(1994).' For the reasons set out in the following opinion, the 
court denies Plaintiffs’ Motions for Judgment Upon the Agency Record. 


II. BACKGROUND 
A. The Antidumping Investigation and the Kazakh Suspension Agreement 


On November 8, 1991, Plaintiffs filed with the U.S. Department of 
Commerce (“Commerce” or “ITA”) and the ITC a petition alleging 
that imports of uranium from the Union of Soviet Socialist Republics 
(“Soviet Union” or “USSR”) had been sold at less than fair value (““LTFV”) 
and seeking the imposition of antidumping duties. See Pl. Ad Hoc 
Committee of Domestic Uranium Producers’ Mem. in Supp. of Its Rule 
56.2 Mot. for J. on the Agency R. (“Ad Hoc Br.”) at 5. 

On November 12, 1991, the ITC initiated a preliminary investiga- 
tion to determine whether the domestic industry was materially in- 
jured, threatened with material injury, or materially retarded due to 
uranium from the USSR, and on November 29, 1991, Commerce ini- 
tiated an investigation to determine whether imports of Soviet ura- 
nium were likely to be sold in the United States at LTFV.? The Com- 
mission issued a preliminary injury determination on December 23, 
1991, concluding that uranium imports from the Soviet Union mate- 
rially injured the U.S. uranium industry. Id. 

On December 25, 1991, the Soviet Union dissolved into twelve in- 
dependent states; on March 25, 1992, Commerce opted to continue 
the antidumping investigation against each of the twelve states. Id. 
at 6. The Government of Kazakhstan (“GOK”), a non-market economy 
(“NME”), and Commerce signed a suspension agreement on October 
16, 1992, pursuant to 19 U.S.C. § 1673c(1)(1993).* Following accep- 
tance of the Kazakh Suspension Agreement, the ITC suspended its 
investigation of uranium from Kazakhstan. Jd. at 7. Under the terms 


* 28 U.S.C. § 1581(c) provides: “The Court of International Trade shall have exclusive jurisdiction of any civil 
k 5 


action commenced under section 516A of the Tariff Act of 1930.” 
Section 732(b)(1) of the Tariff Act of 1930, codified at 19 U.S.C. § 1673a(b)(1), provides 


An antidumping proceeding shall be initiated whenever an interested party described in subparagraph (C), 

D), (E), (F), or (G) of section 1677(9) of this title files a petition with the administering authority, on behalf 
of an industry, which alleges the elements necessary for the imposition of the duty imposed by section 1673 
of this title, and which is accompanied by information reasonably available to the petitioner supporting those 
allegations. The petition may be amended at such time, and upon such conditions, as the administering 
authority and the Commission may permit 


Section 732(b)(1) of the Tariff Act of 1930, codified at 19 U.S.C. § 1673c(1) allows Commerce and a non-market 
economy to enter into a suspension agreement to restrict the volume of subject imports if the agreement, among 
other criteria, prevents price suppression and undercutting of domestic products. The Kazakh Suspension 
Agreement was published at Antidumping; Uranium from Kazakhstan, Kyrgyzstan, Russia, Tajikistan, Ukraine, 
and Uzbekistan; Suspension of Investigations and Amendment of Preliminary Determinations, 57 Fed. Reg. 49, 
220 (Oct. 30, 1992) 
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of the agreement, Kazakhstan was permitted to: (a) ship limited 
amounts of uranium pursuant to pre-existing contracts; (b) bring ura- 
nium into the United States temporarily for processing and then re- 
‘export the uranium to third countries; and (c) export a limited quan- 
tity of uranium to the United States under a price-tiered quota.‘ 

In 1998, the suspension agreement became economically unsound 
for Kazakhstan. Following dissolution of the Soviet Union, Kazakh 
supplies dropped, making Kazakhstan unable to meet the quota terms 
of the suspension agreement in both 1996 and 1997. In 1998, uranium 
prices fell to below $12.00 per pound, which prevented Kazakhstan 
from exporting uranium to the United States. After attempting to 
negotiate an amendment to the suspension agreement, Kazakhstan 
filed its termination request, which became effective on January 11, 
1999. Commerce and the ITC then resumed their investigations of 
imports of Kazakh uranium. On June 10, 1999, Commerce published 
its Final LTFV Determination, affirming that sales of uranium from 
Kazakhstan had been made at LTFV at a margin of 115.82 percent. 
See Final Determination of Sales at Less Than Fair Value: Uranium 
from the Republic of Kazakhstan, 64 Fed. Reg. 31179, 31188 (June 10, 
1999) (“Final LTFV Determination”). The margin rate was derived 
from the average of the underselling alleged in the petition. Jd. at 
31184. On July 23, the ITC issued its negative final material injury 
and threat of material injury determination. See Uranium from 


Kazakhstan, USITC Pub. 3213, Inv. No. 731-TA-—539-A (Final) (July 
1999) (“Final Determination”).° 


B. The Kazakh Stockpile 


When the Soviet Union dissolved in 1991, there was an inventory 
in Kazakhstan of uranium (UF, and UO,), that was enriched in facili- 
ties located in the Soviet Union in territory controlled by what is now 
Russia or the Russian Federation (“Kazakh Stockpile”).° While the 
suspension agreement was in effect, interested parties, including Plain- 
tiffs and Defendant-Intervenors GOK and NUKEM, submitted com- 
ments to Commerce regarding the country of origin of the Kazakh 
Stockpile. Plaintiffs argued that the stockpile should be treated as 
subject to the Russian suspension agreement because it was enriched 
in Russian territory, while Defendant-Intervenors contended that it 
should be subject to the Kazakh suspension agreement because it 
was located in Kazakh territory at the time of the Soviet Union’s 
dissolution. While not addressing the issue directly, Commerce au- 


* Under the terms of the price-tiered quota, no imports from Kazakhstan we llowed into the domestic 
market if the United States market prices fell below $12.00 per pound of U yn mn pounds of UO, were 
allowed per year if the prices in the United States were between $12.00 and $1 9 per pound; and if prices 
exceeded $14.00 per pound, greater amounts were allowed. See Uranium from Kazakhstan: Final Report to the 
Commission on Investigation No. 731—TA—539-A (Final), (June 25, 1999) (“Final Report”) 

> All voting Commissioners concurred in the result 


© See Subsection E of this section, infra, for a detailed explanation of the different types of uranium 
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thorized several shipments of uranium material from the Kazakh 
Stockpile into the U.S. during the pendency of the suspension agree- 
ment on condition that it be re-exported after processing in the United 
States. ‘ 

In its Final Determination, the ITC excluded potential imports of 
uranium from the Kazakh Stockpile from its material injury analy- 
sis, following Commerce’s pronouncement that enrichment confers 
origin, and reasoning that because the uranium in the Kazakh Stock- 
pile was enriched in the Russian Federation, it was not a product of 
Kazakhstan for purposes of the determination. See Final Determina- 
tion at 21.’ 


C. Cumulation 


On June 3, 1992, Commerce issued affirmative preliminary deter- 
minations that the uranium imported from Kazakhstan, Kyrgyzstan, 
Russia, Turkmenistan, the Ukraine, and Uzbekistan was being sold 
or was likely to be sold in the United States at LTFV. See Preliminary 
Determinations of Sales at Less Than Fair Value: Uranium From 
Kazakhstan, Kyrgyzstan, Russia, Tajikistan, Ukraine and Uzbekistan; 
and Preliminary Determinations of Sales at Not Less Than Fair Value; 
Uranium From Armenia, Azerbaijan, Byelarus, Georgia, Moldava and 
Turkmenistan, 57 Fed. Reg. 23380 (June 3, 1992). Commerce termi- 
nated its investigations of the remaining six independent states be- 
cause they neither produced uranium nor made LTFV sales to the 
United States. When Commerce entered into the suspension agree- 
ment with Kazakhstan, it also signed suspension agreements with 
Kyrgyzstan, Russia, Turkmenistan, the Ukraine, and Uzbekistan. 

The pre-Uruguary Round Agreements Act (“URAA”) cumulation pro- 
vision of the antidumping statute provides that the ITC must cumula- 
tively assess the volume and effects of imports from two or more 
countries of articles “subject to investigation” if the imports compete 
with one another and the like product in the United States market.® 
In its Final Determination regarding Kazakh uranium, the ITC did 
not cumulate imports of uranium from Russian, Kyrgyzstan and 
Uzbekistan, reasoning that they were still subject to suspension agree- 
ments and therefore not subject to ongoing investigations by either 
the ITA or the ITC. 


‘ Following the negative injury determination, Plaintiff USEC filed a request with Commerce for a scope 
ruling pursuant to 19 C.F.R. §351.225(d), asking for clarification that the Kazakh Stockpile was subject to the 
Russian Suspension Agreement. The DOC initiated a formal scope inquiry on this issue on October 12, 1999, and 
has not-yet issued a Final Determination. See Pls. USEC and United States Enrichment Corp.’s Mem. in Supp 
of its Mot. for J. Upon the Agency R. (“USEC Br.”) at 11 

° 19 US.C. § 1677 (7)(CMiv)(1(1993) provides 


For purposes of clauses (i) and (ii) and subject to subclause (II), the Commission shall cumulatively assess 
the volume and effect of imports from two or more countries of like products subject to investigation if 
such imports compete with each other and with like products of the domestic industry in the United 
States market 
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D. Related Parties 


Two domestic uranium producers, Cogema and Power Resources, 
Inc. (“PRI”), have parent companies with investments in the Kazakh 
uranium industry. Cogema S.A., which owns Cogema, has a 45 per- 
cent stake in a uranium deposit located in Kazakhstan and is part- 
ners with Kazatomprom, a GOK entity and a Defendant-Intervenor 
in this case. PRI’s parent, Cameco Corp., owns a 60 percent share in 
a Kazakh uranium mining project, in which Kazatomprom is a part- 
ner. However, during the period of investigation (“POI”), neither 
Cogema’s nor PRI’s investments in Kazakh uranium resulted in the 
production, export or import of Kazakh uranium. Therefore in its 
final injury determination, the ITC found that Cogema and PRI were 
not related to Kazakh uranium producers or exporters within the 
meaning of the statute. See Final Determination at 10-11. 


EK. The Uranium Industry and Economic Models 


Uranium is a radioactive metal used as fuel in nuclear reactors. 
Before it can be used as fuel, it must pass through the four stages of 
the “uranium fuel cycle.” During the first stage, uranium ore is mined 
and processed to increase the level of uranium oxide (U,0,) from be- 
tween .1 percent and 15 percent to at least 70 percent. The resulting 
product is natural uranium concentrate, which represents approxi- 


mately 25 percent of total nuclear fuel costs. The second state is con- 
version, in which the natural uranium is transformed into natural 
uranium hexaflouride (UF,), which exists in powder form at room 
temperature and is transformed into gas when heated. Natural UF, 
contains a small amount of the isotope U.,;, which is .71 percent by 
weight of natural uranium and is naturally fissionable. During the 
third state of the fuel cycle, the natural UF, is enriched to increase 
the percentage of U,,; to the level required by utilities for use in 
nuclear reactors. Enrichment requires vaporizing and processing the 
UF, until the percentage of U,,, reaches the level of three to five 
percent of the uranium by weight, and accounts for approximately 42 
percent of total nuclear fuel costs. The fourth stage is fabrication, in 
which the enriched UF, is transformed into uranium dioxide (UO,) 
pellets and encased in fuel assembly rods for use by nuclear power 
plants. This process accounts for approximately thirty percent of to- 
tal nuclearfuel costs. 

Uranium is a fungible commodity product and interchangeable with 
uranium of the same form produced anywhere in the world. The com- 
modity nature of uranium allows it to be traded almost exclusively 
based on price determined by the market. Most electric utilities in 
the U.S. enter into long-term contracts to purchase uranium. These 
contracts typically last from three to seven years or longer and ac- 
count for 80 percent of the buyer’s requirements. The prices paid 
under these contracts are closely linked to the market price for ura- 
nium both at the time of contract and delivery. The utilities purchase 
the remainder of their uranium needs on the spot market. 
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The profitability of the domestic uranium industry has been nega- 
tively affected by the increased competition in the industry. The world 
uranium market has an oversupply of uranium but maintains a flat 
level of consumption. This oversupply and lack of worldwide consump- 
tion increases the pressure on the domestic market. Uranium from 
former Soviet states is sold at a lower price than uranium produced 
in Western countries. During the POI, large quantities of uranium 
entered the domestic market in a variety of forms, causing the price 
of uranium and the level of U.S. production of uranium to fall. The 
Kazakh uranium imported during the POI consisted primarily of natu- 
ral uranium, U,O,. However, the total sales value of uranium im- 
ported and sold in the United States during the POI was primarily 
attributable to forms of uranium that had undergone value-added pro- 
cessing. In its determination, the ITC compared future Kazakh im- 
ports to the total value of all domestic sales and non-subject imports 
of processed uranium, including that already met by pre-existing con- 
tracts. By this method, the Commission predicted that Kazakh im- 
port prices would increase in the future based on the price trends 
when the Kazakh suspension agreement was in effect, and would not 
cause material injury or threat of material injury to the domestic 
market. 


III. STANDARD OF REVIEW 


Plaintiffs ask the court to hold that the Commission’s Final Deter- 
mination is unlawful. The court must evaluate whether the finding 
in question is supported by substantial evidence on the record or is 
otherwise in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B). Sub- 
stantial evidence is “[mlore than a mere scintilla;” it is “such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. of New York v. NLRB, 305 U.S. 
197, 229 (1938); Matsushita Elec. Indus. Co., Ltd. v. United States, 
750 F.2d 927, 933 (Fed. Cir. 1984). This court noted, “[i]n applying this 
standard, the court affirms [the agency’s] factual determinations so 
long as they are reasonable and supported by the record as a whole, 
even if there is some evidence that detracts from the agency’s conclu- 
sions.” Olympia Indus., Inc. v. United States, 22 CIT __,__,7F. 
Supp.2d 997, 1000 (1998) (citing Atlantic Sugar, Ltd. v. United States, 
744 F. 2d 1556, 1563 (Fed. Cir. 1984). 

The court may not reweigh the evidence or substitute its own judg- 
ment for that of the agency. See Granges Metallverken AB v. United 
States, 13 CIT 471, 474, 716 F. Supp. 17, 21 (1989). Substantial evi- 
dence is “something less than the weight of the evidence, and the 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.” Jd., 13 CIT at 475, 716 F. Supp. at 
21(citations omitted). Additionally, absent a showing to the contrary, 
the agency is presumed to have considered all of the evidence in the 
record. Nat? Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 779, 
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696 F. Supp. 642, 648 (1988). Thus, “to prevail under the substantial 
evidence standard, a plaintiff must show either that the Commission 
has made errors of law or that the Commission’s factual findings are 


not supported by substantial evidence.” Jd, 12 CIT at 774, 696 F. Supp. 
at 644. 


IV. Discussion 

Plaintiffs claim that the ITC’s Final Determination is unsupported 
by substantial evidence and otherwise not in accordance with law. 
The court will address Plaintiffs’ four principal arguments: (1) that 
the Commission unlawfully excluded the Kazakh Stockpile from its 
analysis of material injury or threat thereof; (2) that the Commission 
wrongly determined that imports of uranium from the Russian Fed- 
eration, Uzbekistan and Kyrgyzstan were not subject to investigation 
and therefore not subject to cumulation under 19 U.S.C. § 1677(7)(C)(iv); 
(3) that the Commission wrongly determined that Cogema Inc. and 
Power Resources, Inc. are not related parties under 19 U.S.C. 
§ 1677(4)(B); and (4) that the ITC incorrectly analyzed the present 
and likely future volume and price effects of the subject merchandise 
in making its determination, including evaluating the conditions with- 
out considering a certain economic model created by the U.S. Depart- 
ment of Energy.? With these arguments, Plaintiffs attempt to com- 
pensate for the fact that, by any measure, the subject merchandise at 
issue is a small quantity of uranium that the ITC reasonably deter- 
mined would not cause material injury to the domestic industry. 
For the reasons that follow, Plaintiffs’ arguments fail, and the court 
denies Plaintiffs’ Motions for Judgment Upon the Agency Record. 


A. The Commission properly exercised its authority in excluding the 
Kazakh Stockpile from its material injury analysis; its determina- 
tion is therefore in accordance with law. 

Plaintiffs contend that the ITC usurped Commerce’s statutory au- 
thority to define the merchandise subject to investigation in an anti- 
dumping inquiry by interpreting Commerce’s scope language to ex- 
clude the Kazakh Stockpile from its injury analysis. They argue that 
by excluding the Kazakh Stockpile from its determination, the ITC 
exceeded its statutory authority under 19 U.S.C. § 1673d(b)(1), ig- 
nored substantial evidence that Commerce’s scope definition did not 
address the issue of whether the Kazakh Stockpile was within the 


° Different economic models exist to predict the price, production, demand and supply of uranium on the 
market. The U.S. Department of Energy’s Energy Information Administration (“EIA”) bases its model, known as 
the Uranium Market Model (“UMM”), on future uranium demand that is not met by existing contracts. Accord- 
ing to the UMM, the Kazakh imports will decrease the domestic uranium prices by $1.27 per pound, or 11 
percent 

10 See Final Determination at 27-28, stating that the volumes of imports of uranium from Kazakhstan “rep- 
resented 2.0 percent of U.S. utilities’ reactor requirements in 1996, 2.0 percent in 1997, and 1.3 percent in 
1998,”and that the volume and market penetration of nonsubject imports were between 10 and 90 times greater 
than those from Kazakhstan 
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scope of the proceeding, and rendered a unilateral scope determina- 
tion that unreasonably prejudiced the U.S. uranium industry’s ability 
to seek relief. See Ad Hoc Br. at 2. Defendant responds that the ITC 
adhered to its statutory requirements and properly relied on the DOC’s 
final determination, which unambiguously defined the imports sub- 
ject to investigation. See Def: U.S. Int’l Trade Comm’n’s Mem. in Opp. 
to Pls.’ Mot. for J. on the Agency R. (“Def.’s Br”) at 13. 

Initially, the court examines the statute to determine the extent of 
the ITC’s authority. Section 735 of the Tariff Act of 1930 requires the 
Commission to make a final determination of whether the domestic 
industry is injured or threatened with material injury “by reason of 
imports, or sales (or the likelihood of sales) for importation, of the 
merchandise with respect to which the administering authority has 
made an affirmative determination under subsection (a)(1) of this sec- 
tion.” 19 U.S.C. § 1673d(b)(1). The merchandise subject to investiga- 
tion is the “class or kind of merchandise” as to which Commerce has 
initiated an antidumping investigation. 19 U.S.C. § 1673a(a)(1). The 
antidumping statute defines “administrative authority” as “the Secre- 
tary of Commerce, or any other officer of the United States to whom 
the responsibility for carrying out the duties of the administrative 
authority under this subtitle are transferred by law.” 19 U.S.C. 
§1677(1)(1994). Thus, for purposes of the antidumping statute, the 
phrase “administering authority” refers to the Department of Com- 
merce. See id. While the ITA controls the scope of the investigation, 
the ITC determines whether material injury or the threat thereof to 
the domestic industry producing the like product exists. See Ad Hoc 
Br. at 16. No party to this litigation disputes that “the ITC does not 
look behind ITA’s determination, but accepts ITA’s determination as 
to which merchandise is in the class of merchandise sold at LTFV.” 
Algoma Steel Corp., Ltd. v..United States, 12 CIT 518, 523, 688 F. 
Supp. 639, 644 (1988), aff'd 865 F.2d 240 (Fed. Cir. 1989), cert. denied 
492 U.S. 919 (1989). No ambiguity exists in the statutory language 
defining the level of authority granted to the ITC. 

Commerce did not specifically address in its Final LTFV determina- 
tion whether the Kazakh Stockpile itself would be treated as subject 
merchandise. However, the ITA did state, “[t]he Department contin- 
ues to regard enrichment of uranium as conferring origin.” Final LTFV 
Determination, 64 Fed. Reg. at 31181. In its Final Determination, the 
ITC found that “the merchandise subject to investigation does not 
include enriched UF, and UO, currently located in Kazakhstan (the 
“Kazakh Stockpile”).” Final Determination at 20. The ITC explains 
that Commerce’s statement that enrichment.of uranium confers ori- 
gin, combined with the facts that Kazakhstan has no capacity for pro- 
ducing natural UF,, or enriching UF,, and that the uranium in the 
Kazakh Stockpile was enriched in the Russian Federation and then 
shipped to Kazakhstan, led the Commission to follow the ITA’s de- 
fined scope of the investigation. Noting that the Commission “consid- 
ered the parties’ arguments on this issue made before the Commis- 
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sion and Commerce and found that they did not identify any ambigu- 
ity that would allow us to go beyond the plain meaning of Commerce’s 
scope definition,” the ITC found that Commerce had excluded the 
Kazakh Stockpile from the scope of the investigation. Final Determi- 
nation at 21, n. 97. As will be discussed infra, the court agrees with 
Defendant that the ITC properly exercised its authority in excluding 
the Kazakh Stockpile from its consideration of material injury by 
following the pronouncement of the ITA, the administering author- 
ity, that enrichment confers origin. 

Plaintiffs argue that the record evidence provided no reasonable 
basis for the Commission to conclude that Commerce had decided to 
exclude the Kazakh Stockpile from the scope of the investigation. See 
Ad Hoc Br. at 20. Moreover, Plaintiffs contend, the Commission ig- 
nored record evidence supporting a determination that the Kazakh 
Stockpile was within the scope of the investigation. See USEC Br. at 
19. According to Plaintiffs, Commerce’s intent to include the Kazakh 
Stockpile within the scope of the investigation is apparent from 
Commerce’s approval of shipments for re-export from the Kazakh 
Stockpile under the provisions of the Kazakh Suspension Agreement. 
See id. at 21. Plaintiffs claim that the inclusion of the Kazakh Stock- 
pile within the scope of the proceeding “was the only reasonable op- 
tion to effectuate the statutory framework and protect the domestic 
industry’s right to relief under the statute. When in doubt, the Com- 
mission must include ‘questionable’ material to be subject merchan- 
dise or risk frustrating the intended operation of the statute.” Ad. 
Hoc. Br. at 21. 

Plaintiffs are correct that the appropriate question for the court is 
not whether Plaintiff has the better argument regarding the origin of 
the material, but whether the Commission acted within its legal au- 
thority. See USEC Br. at 22. No ambiguity exists in the DOC’s state- 
ment that enrichment of uranium confers origin. As such, the Kazakh 
Stockpile, which was enriched in Russia, was therefore excluded from 
the scope of the investigation of uranium from Kazakhstan. Evidence 
identified by Plaintiffs — that Commerce approved shipments from 
the stockpile for re-export during the 1996-1998 period, and that the 
DOC knew of the parties’ arguments about the origin of the uranium 
in the Kazakh Stockpile, and that the absence of references to those 
arguments in its Final LTFV Determination proves that the DOC did 
not make a clear scope ruling — simply does not contradict the ITC’s 
conclusion that the DOC did indeed identify the scope of the investi- 
gation. See Def.’s Br. at 9. Therefore, the ITC correctly followed the 
direction of the ITA, and acted within its authority in conducting its 
investigation of material injury exclusive of the Kazakh Stockpile. 

The court briefly addresses Plaintiffs claims that the exclusion of 
the Kazakh Stockpile changed the nature of the injury analysis and 
resulted in “profound consequences” for the domestic industry. De- 
fendant is correct that Plaintiffs are not entitled to judicial review of 
the DOC’s scope determination, but may only raise the issue of whether 
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the ITC has correctly construed the scope determination from the 
ITA’s statement that it “continues to regard enrichment of uranium 
as conferring origin.” Final LTFV Determination, 64 Fed. Reg. at 31181. 
The court holds that the ITC properly exercised its legal authority in 
interpreting Commerce’s LTFV Determination. The ITC’s decision 
must be upheld as it is supported by substantial evidence, the ITA’s 
pronouncement regarding enrichment, and is in accordance with 
the applicable law, Section 735 of the Tariff Act of 1930. 19 U.S.C. 
§ 1673d(b)(1)."! 


B. The Commission’s determination that imports covered by suspen- 
sion agreements are not subject to investigation and therefore not 
subject to cumulation is in accordance with law. 

Plaintiffs assert that the ITC impermissibly construed 19 U.S.C. 
§ 1677(7)(C)(iv) and unlawfully refused to cumulate imports of Kazakh 
uranium with imports from Kyrgyzstan, Russia and Uzbekistan in its 
material injury and threat of material injury analysis. Plaintiffs con- 
tend that although covered by suspension agreements, the imports 
were still subject to investigation and therefore should not have been 
excluded from the investigation. According to Plaintiffs, both the plain 
language of 19 U.S.C. §1677(7)(C) and Congressional intent require 
that imports under the Kyrgyzstan, Russia and Uzbekistan suspen- 
sion agreements be found subject to investigation and cumulated with 
Kazakh imports. The ITC responds that it correctly found that be- 
cause these imports were covered by suspension agreements, they 
were not subject to investigation and therefore did not meet the thresh- 
old requirement for cumulation. 

The pre-URAA cumulation provision requires the ITC to cumula- 
tively assess the volume and effects of imports from two or more 
countries of articles “subject to investigation” if the imports compete 
with one another and with the like product in the United States.” As 
previously noted, the subsection states: “(iv): cumulation—For pur- 
poses of clauses (i) and (ii), the Commission shall cumulatively assess 
the volume and effect of imports from two or more countries of like 
products subject to investigation if such imports compete with each 
other and with like products of the domestic industry in the United 
States market.” 16 U.S.C. § 1677(7)(C)(iv). Plaintiffs claim that the 
ITC has contravened the plain language of the statute; however, Con- 
gress has given no specific definition of the phrase “subject to investi- 
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gation,” but has included language that guides the agency. Indeed, as 
the Federal Circuit has stated: 


To include imports in the cumulation equation, the statute re- 
quires they be “subject to investigation,” “compete” with like prod- 
ucts, and implies that they be marketed “reasonably coincidental” 
in time, but fails to define these terms, as to time or otherwise. 
Accordingly, the provision cannot be said to have a plain meaning. 


Chaparral Steel Co. v. United States, 901 F.2d 1097, 1101 (Fed. Cir. 
1990). 

The ITC’s determination is a reasonable interpretation of the statu- 
tory language. As explained in Defendant’s brief, under the statute, 
acceptance of a suspension agreement prohibits the agency from fur- 
ther investigating while the agreement is in effect. The investigation 
may be resumed, but only pursuant to requests made by eligible par- 
ties complying with specific conditions. Defendant cites the definition 
of suspension found in Black’s Law Dictionary: “[a] temporary stop, a 
temporary delay, interruption or cessation.” Def.’s Br. at 15. Thus, if 
an investigation is suspended, it is temporarily terminated. The ITC 
may reasonably interpret the “subject to investigation” provision to 
mean that imports covered by a suspension agreement in which in- 
vestigation is temporarily terminated are not subject to investigation 
while under that agreement. 

The ITC’s refusal to cumulate is also in accord with the policies and 
legislative history behind the statute. Plaintiffs claim that the ITC’s 
finding frustrates the central purpose of the cumulation provision — 
to adequately address simultaneous unfair imports from different coun- 
tries. According to Plaintiffs, the ITC’s interpretation allows respon- 
dents to “game” the system by entering into suspension agreements 
and then terminating the agreements consecutively rather than con- 
currently, and consequently avoiding cumulation. “Congress could not 
have intended to permit respondents to frustrate the purpose of the 
cumulation provision through such procedural manipulation.” Ad Hoc 
Br. at 25. The court does not agree that the Commission’s interpreta- 
tion of the cumulation provision frustrates the purpose of the stat- 
ute. 

The legislative history does indicate that the cumulation provision 
was designed to “adequately address simultaneous unfair imports.” 
Chaparral Steel, 901 F.2d at 1103 (quoting H.R. Rep. No. 725 (1984), 
reprinted in 1984 U.S.C.C.A.N. 4910, 5164). Yet, this one statement of 
guidance in the legislative history of the cumulation provision alone 
does not conclusively forbid the ITC’s refusal to cumulate in this situ- 
ation. As Defendant correctly notes, the legislative history of suspen- 
sion agreements and NME agreements “makes clear that they were 
intended as alternative remedies designed to dispose of antidumping 
cases in special circumstances.” Def.’s Br. at 17. Under a suspension 
agreement, the exporters of a foreign government agree to modify 
their behavior to eliminate dumping or subsidization. See 19 C.F.R. 
§ 351.208(a)(1999). In an NME agreement, Commerce suspends an 
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antidumping investigation on the basis of quantitative restraint agree- 
ments. The NME agreement, therefore, substitutes for an antidump- 
ing duty order.'® Imports covered by an antidumping duty order are 
not cumulated with imports under investigation. As the Federal Cir- 
cuit stated, “(t]he ITC construed the statutory scheme to require cu- 
mulation only of currently unfair imports, not those corrected by... 
the assessment of duties.” Chaparral Steel, 901 F.2d at 1103. The 
ITC’s conclusion that Congress did not intend to require cumulation 
of imports subject to suspension agreements, including those with 
NME countries, is therefore in accord with Chaparral Steel. 

Plaintiffs’ claim that the ITC’s practice allows importers to game 
the system by entering into suspension agreements to avoid cu- 
mulation ignores the other protective measures provided by the 
statute. Before accepting an NME agreement, Commerce must be 
satisfied that such an agreement is in the public interest. See 19 
U.S.C. § 1673c(a)(2)(B)(1993). Additionally, if an agreement has been 
violated or is determined to no longer be in the public interest, 
Commerce may resume the investigation. See 19 U.S.C. §1673c(i), 
(1). The regulations provide that if Commerce does not have sufficient 
information to make such a determination, it may invite comments 
and then make its determination. See 19 C.F.R. § 351.209(c). Addi- 
tionally, the statute provides for civil penalties for intentional viola- 
tions of suspension agreements. See 19 U.S.C. § 1673c(i)(2). In view of 
these statutory and regulatory protections, the court agrees with De- 
fendant that it is highly unlikely that NME countries would use such 
suspension agreements to “game” the system and avoid cumulation. 
The Commission’s interpretation of the “subject to investigation” pro- 
vision of the statute is appropriate in light of the statute’s text, legis- 
lative history and interpreting case law. Therefore, the court holds 
that the Commission’s refusal to cumulate the Kazakh imports with 
those of Kyrgyzstan, the Russian Federation and Uzbekistan is in 
accordance with law. 


C. The ITC’s finding that Cogema, Inc. and Power Resources, Inc. 
were not related parties is supported by substantial evidence and 
in accordance with law. 

Plaintiffs claim that the ITC’s failure to exclude Cogema, Inc. and 
Power Resources, Inc. (“PRI”) from the domestic industry as related 
parties contravenes the statute. The ITC responds that it properly 
found no facts to conclude that either domestic producer was a re- 
lated party for statutory purposes. See Def.’s Br. at 23. The court holds 
that the ITC’s determination not to exclude the domestic producers 


13 Plaintiff Ad Hoc argues that NME agreements do not necessarily eliminate LTFV sales, and therefore 
imports subject to such agreements may still be traded unfairly. See Pl. Ad Hoc Committee of Domestic Uranium 
Producers’ Reply Br. to Def. and Def.-Intervenors’ Mem. in Opp. to Pl.s’ Mot. for J. on the Agency R. (“Ad Hoc 
Reply Br.”) at 7. However, as discussed, the statute and regulations provide certain controlling safeguards for 
monitoring and canceling such agreements if necessary. 
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as related parties is supported by substantial evidence and in accor- 
dance with law. 

The related parties subsection provides: “[w]hen some producers 
are related to the exporters or importers, . . . the term ‘industry’ may 
be applied in appropriate circumstances by excluding such producers 
from those included in that industry.” 19 U.S.C. § 1677(4)(B). In deter- 
mining whether such parties are to be excluded, the ITC examines: 


(1) whether or not the domestic producers are themselves im- 
porters of the subject product or are related to the importers or 
foreign producers of such product through a corporate relation- 
ship; and (2) whether or not there are appropriate circumstances 
for excluding those domestic producers from the domestic indus- 
try for the injury analysis. 

Empire Plow Co. Inc. v. United States, 11 CIT 847, 853, 675 F. Supp. 

1348, 1353 (1987) (citations omitted). 

In its Final Determination, the ITC held that “[nleither Cogema, 
Inc. nor PRI is related to the exporters or importers of LTFV mer- 
chandise, or is itself an importer of that subject merchandise.” Final 
Determination at 10. Plaintiff Ad Hoc correctly notes that Cogema’s 
parent company owns a 45 percent interest in the Moynkum deposit 
in Kazakhstan in partnership with Kazatomprom, and that Cameco, 
PRI’s parent company, holds both a 60 percent interest in a joint ven- 
ture with Kazatomprom, and a long-term contract with the Govern- 
ment of Kazakhstan for the exclusive marketing rights to any un- 
committed Kazakh uranium production. See Ad Hoc Br. at 27-28. 
The ITC recognized these interests yet determined that because nei- 
ther parent company actually produced or imported uranium ore dur- 
ing the investigation period, the two domestic companies were not 
excluded as related parties. See Final Determination at 10-11. Plain- 
tiffs have therefore not demonstrated that the ITC’s conclusion is 
unsupported by substantial evidence. 

Moreoever, Plaintiffs have not shown that the ITC made legal er- 
rors in concluding that Cogema, Inc. and PRI were not related par- 
ties. Plaintiffs have demonstrated that the parent companies of each 
own interests in uranium ore deposits and mining projects. However, 
nothing in the text or legislative history of the statute indicates that 
such ownership mandates consideration as a related party. This court 
has previously noted that although little legislative history behind 
the related parties provision exists, the provision’s purpose is to ex- 
clude from the industry headcount domestic producers substantially 
benefitting from their relationships with foreign exporters. Congress 
enacted the provision so that domestic producers whose interests in 
the imports were strong enough to cause them to act against the 
domestic industry would be excluded from the ITC’s consideration 
and investigation into material injury or threat thereof. See Empire 
Plow, 11 CIT at 852, 675 F. Supp. at 1353. 

The ITC’s determination that a parent company’s interest in Kazakh 
uranium is not sufficient to provide the necessary nexus to make 
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these companies related parties accords with the statutory language 
and purpose. Therefore, the court upholds the ITC’s decision not to 
exclude Cogema, Inc. and PRI as related parties. 


D. The ITC’s volume and price effects analyses are supported by sub- 
stantial evidence on the record. 

In evaluating the effects of subject imports on the domestic mar- 
ket, the ITC must consider specific factors to determine whether the 
subject imports had, have, or will have a materially injurious effect 
on the domestic uranium market, including “the volume of subject 
imports, their effect on prices for the domestic like product, and their 
impact on domestic producers of the domestic like product, but only 
in the context of U.S. production operations.” Final Determination at 
13 (citing 19 U.S.C. § 1677(7)(B)(i)). As the Commission correctly notes 
in its Final Determination, “No single factor is dispositive and all 
relevant factors are considered ‘within the context of the business 
cycle and conditions of competition that are distinctive to the affected 
industry.” Id. (quoting 19 U.S.C. § 1677(7)(c)(iii)). 

Plaintiffs maintain that the ITC failed to properly assess the vol- 
ume and price effects of the Kazakh uranium on the domestic mar- 
ket. Plaintiffs’ claims fail, because the ITC’s analyses are supported 
by substantial evidence on the record as a whole. The volume and 
price effect analyses are prescribed by 19 U.S.C. § 1677(7). The ITC is 
required to determine whether the volume of the imports “either in 
absolute terms or relative to production or consumption in the United 
States, is significant.” 19 U.S.C. § 1677(7)(C)(i). Additionally, in evalu- 
ating price effects, the ITC must consider whether: 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of like products of the 
United States, and 


(II) the effect of imports of such merchandise otherwise depresses 
prices to a significant degree or prevents price increases, which 
otherwise would have occurred, to a significant degree. 

19 U.S.C. §1677(7)(C)(ii). 

The ITC is required to evaluate the effect of the subject imports on 
the domestic industry, which is defined by statute as “the domestic 
producers as a whole of a like product.” 19 U.S.C. § 1677(4)(A). First, 
the Commission determined the “like product” and “domestic indus- 
try” in relation to 19 U.S.C. § 1677(4)(A). The statute defines “like 
product” as “a product which is like, or in the absence of like, most 
similar in characteristics and uses with, the article subject to an in- 
vestigation... .” 19 U.S.C. §1677(10). The Commission noted that the 
like product in this case consists of all four forms of uranium—U,0O,, 
unenriched UF,, enriched UF, and unenriched UO, . See Final Deter- 
mination at 7-8. Furthermore, the Commission, considering that the 
statute defines relevant industry as the “domestic producers as a whole 
of a like product, or those producers whose collective output of the 
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like product constitutes a major proportion of the total domestic 
production of that product,” included within the domestic indus- 
try the concentrators, converter, enricher and fabricator. 19 U.S.C. 
§ 1677(4)(A); See Final Determination at 9-11. 

In its determination of no material injury, the Commission listed 
seven conditions of competition as relevant. See Final Determina- 
tion. at 16-20. First, the Commission noted that the four forms of 
uranium are commodity products and traded on a worldwide basis. 
Id. at 16. Second, trade restrictions and intergovernmental agree- 
ments limit exports of uranium from the successor countries to the 
former Soviet Union, the Newly Independent States (“NIS”) into the 
United States. Jd. Third, all imports into the United States of 
nonsubject U,QOx, from countries other than the NIS, were more than 
|] Kazakhstan’s total anticipated U,O, production capacity for 1999. 
Id. at 18. Fourth, although there exists a large overhang of natural 
and enriched UF, in the United States, the United States 
Government’s commitment in March 1999 to withhold the uranium 
from the marketplace may lessen its effect on prices. Id. at 19. Fifth, 
companies holding the uranium in the United States may engage in 
non-cash transactions, such as exchanging equivalent quantities of 
uranium to avoid transportation costs or government restrictions, 
and [ 

| . Id. These transactions can result in the disaggregation of an 
advanced stage of uranium into the raw material and processing, which 
creates separate markets for uranium and enrichment components 
of enriched UF, . Jd. at 19-20. Sixth, deregulation of electrical utili- 
ties in the United States has put nuclear power plants into competi- 
tion with other electrical sources, resulting in pressure on the nuclear 
facilities to cut costs by obtaining price reductions from traditional 
suppliers. Jd. at 20. Seventh, the demand for uranium in the United 
States is expected to remain steady or decrease slightly in the near 
future. Id. 

Plaintiffs assert that the Commission should have considered alter- 
native and additional factors in making its determination; namely, 
the commodity nature of uranium, the uncommitted demand outside 
of long-term contracts, and the fact that Kazakhstan’s uranium is 
primarily U,O, concentrate. The court will discuss each of Plaintiffs’ 
arguments in turn. 

First, Plaintiffs claim that the Commission wrongly failed to take 
the commodity nature of uranium into account, and departed from 
past practice in this area without explaining its departure. Uranium 
is a fungible commodity product; therefore, even a small amount of 
the import may significantly impact the domestic market. Because 
any form of uranium is essentially interchangeable with the same 
form from anywhere else in the world, it is traded almost exclusively 
based on price. See Ad Hoc Br. at 30-31. Plaintiffs claim that the ITC 
failed to appropriately consider the implications of the commodity 
nature of uranium in its analysis of past and future effects of Kazakh 
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imports on the United States market. Jd. at 32. According to Plain- 
tiffs, the failure of the ITC to appropriately consider these effects 
contravened the statutory requirement that the ITC consider distinct 
conditions of competition. Furthermore, Plaintiffs claim that this fail- 
ure to take into account uranium’s commodity nature contravened 
the ITC’s requirement to either conform to past practice or explain 
its reasoning for departing from past practice. 

Defendant responds that the ITC did take into account evidence of 
the commodity nature of uranium, but did not find all uranium prod- 
ucts to be fungible. See Def.’s Br. at 31. The ITC found that each form 
of uranium was a commodity product, and that there was some com- 
petition among forms of uranium, and that subject imports of one 
form competed more directly with domestic uranium of the same 
form, rather than with uranium of other forms. Jd. From this evi- 
dence, the Commission concluded that imports of one form of ura- 
nium had less of an impact on the entire uranium market than would 
normally be expected for a commodity product. 

Plaintiffs have not shown the court that the way in which the ITC 
considered the commodity nature of uranium was an error of law or 
resulted in a factual finding unsupported by substantial evidence. The 
ITC did recognize that the fungible commodity nature of uranium is a 
condition of competition relevant to its analysis of material injury. 
Yet, the Commission was not required to give more consideration 
than it did to the commodity nature of uranium, or reach a different 
result on this basis. As Defendant states, the ITC may find that low 
volumes do not have significant price effects, provided that it explains 
in the determination why price effects were unlikely despite the com- 
modity nature of the product. See U.S.X. v. United States, 12 CIT 
844, 848-49, 698 F. Supp. 234, 238-39 (1988). In this instance, the 
Commission discussed seven conditions of competition, explaining why 
price effects were unlikely, despite the commodity nature of uranium 
See Final Determination at 16—20; supra 21-22. The Commission failed 
to reach Plaintiffs’ desired result; however, the ITC did properly and 
adequately consider the commodity nature of uranium as a condition 
of competition. 

In the investigation of Uranium from Tajikistan and Ukraine, the 
ITC found that “uranium is a highly fungible commodity” and that 
“even small volumes of LTFV imports will likely exacerbate the over- 
supply of uranium and have depressing and suppressing effect on do- 
mestic prices.” Uranium From Tajikistan and Ukraine, Inv. Nos. 731- 
TA-539-D & 539-E (Final), USITC Pub. 2669 at 33 (Aug. 1993). Plain- 
tiffs assert that in the investigation of Tajik and Ukrainian uranium, 
the ITC established a practice of taking the commodity nature of ura- 
nium into account in the volume effects analysis, from which it un- 
lawfully departed without explanation in its investigation of uranium 
from Kazakhstan. In support of its claim, Plaintiffs cite Citrosuco 
Paulista, S.A. v. United States, in which this court noted, “it is also a 
general rule that an agency must either conform itself to its prior 
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decisions or explain the reasons for its departure.” 12 CIT 1196, 1209, 
704 F. Supp. 1075, 1088 (1988) (citations omitted). 

Defendant recognizes the general rule, but notes that the ITC need 
not follow prior decisions if new arguments or facts support a differ- 
ent conclusion. See id. Defendant cites U.S. Steel Group v. United 
States, for the proposition that 


The court has long recognized that “each injury investigation is 
sul generis, involving a unique combination and interaction of 
many economic variables; and consequently, a particular circum- 
stance in a prior investigation cannot be regarded by the Com- 
mission as dispositive of the determination in a later investiga- 
tion.” 
19 CIT 1190, 1213, 873 F. Supp. 673, 695 (1994) (quoting Connecticut 
Steel Corp. v. United States, 18 CIT 313, 318, 852 F. Supp. 1061, 1066 
(1994)). Defendant goes on to note that in its Final Determination, 
the Commission lists several reasons for departing from its analysis 
in Uranium from Tajikistan and Ukraine. See Def.’s Br. at 33-34. Es- 
sentially, the market segmentation analysis employed in the prior 
investigation would not be useful in the investigation of uranium from 
Kazakhstan, as the uranium market had changed substantially since 
the investigation of Tajik and Ukrainian uranium in 1993. See Final 
Determination at 30. The ITC noted several changes to the United 
States uranium market: a “great influx” of Russian-enriched UF, pur- 
suant to the Russian HEU agreement, and larger inventories of U,0, 
and natural UF, in the United States due to the abundance of en- 
riched UF,." See id. at 30-31. Plaintiffs’ argument on this point fails 
as the ITC has offered several reasonable explanations for the agency’s 
decision to depart from the volume and pricing analysis in Uranium 
From Tajikistan and Ukraine. 

Plaintiffs then argue that the Commission unlawfully compared the 
volume of potential future Kazakh imports to the total volume of 
domestic utilities’ projected uranium requirements, rather than to 
future uncommitted demand. See Ad Hoc Br. at 34. As indicated, the 
majority of uranium is purchased through long-term contracts that 
last from three to seven years, and future consumption met by these 
contracts is no longer subject to competition between domestic pro- 
ducers and importers. /d. at 33. Any remaining uranium demand is 
satisfied through purchases on the open market, and the Commis- 
sion determined that Kazakh uranium is generally sold on the spot 
market in the United States. See Final Determination at 29. There- 
fore, according to Plaintiffs, “simply examining projected future ura- 
nium consumption does not accurately indicate the size of future 


14 Tn 1994, Plaintiff USEC and an Executive Agent for the Russian Federation signed a commercial agreement 
(the “Russian HEU Agreement”) under which USEC anticipated purchasing up to 92 million separative work 
units (“SWU”) of uranium over a 20 year period. Pursuant to the HEU Contract, USEC ordered 4.4 million SWU 
in 1998, 5.5 SWU for 1999, and has committed to order up to 5.5 million SWU in both 2000 and 2001 
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market demand in the imminent future.” Ad Hoc Br. at 33. Rather, 
the existence of long term contracts, and the fact that Kazakh im- 
ports are typically sold into the spot market, should have led the ITC 
to compare future subject imports with future uncommitted demand. 
See id. at 33-34. Plaintiffs attempt to buttress their argument by 
stating that the U.S. Department of Energy’s Energy Information 
Administration (“EIA”) uses uncommitted demand to predict prices 
and production, and that the ITC relied upon uncommitted domestic 
demand in its determination of material injury in Uranium from 
Tajikistan and Ukraine. Id. 

Defendant first responds that the ITC is required to determine the 
effects of subject imports on the industry as a whole, not only that 
section of the market in which imports are concentrated. See Def.’s 
Br. at 27 (citing Saarstahl AG v. United States, 18 CIT 595, 601-02, 
858 F. Supp. 196, 201 (1994) (holding that the Commission reasonably 
interpreted the statute as requiring it to assess the condition of the 
industry as a whole.)). Moreover, in light of Plaintiffs’ argument be- 
fore the ITC that spot market sales affect sales under long-term con- 
tracts, the ITC properly compared subject imports to the entire do- 
mestic uranium market. Jd at 27-28. Second, Defendant counters 
that measuring open market demand is highly speculative and fraught 
with inaccuracy. Id. at 28. The speculative nature of measuring the 
spot market is indicated by the significant discrepancies in each 
Plaintiff’s projections of the potential open market share of Kazakh 
imports. 

Plaintiffs state that the ITC’s obligation to consider “any rapid in- 
crease in United States market penetration and the likelihood that 
the penetration will increase to an injurious level,” indicates that the 
ITC was required to look to open demand as the correct measure of 
the uranium market, because the spot market is the relevant market 
where prices are set. See Pl. USEC Reply Mem. in Supp. of its Mot. 
for J. Upon the Agency R. (“USEC Reply Br.”) at 18-19. However, the 
statutory language does not require the ITC to measure subject im- 
ports against the open market, and Plaintiffs have not shown that the 
ITC’s determination to measure the subject imports against the en- 
tire domestic industry is unsupported by substantial evidence. 

Plaintiffs argue that the Commission unlawfully compared the value 
of Kazakh imports to the total value of all forms of uranium sold and 
imported into the United States during the POI. See Ad Hoc Br. at 35. 
Specifically, because Kazakh uranium imports consisted of natural 
uranium, U,O, concentrate, the Commission should have measured 
the imports only against domestic U,O;, rather than against all forms 
of uranium. In its defense, the ITC notes that while in certain appro- 
priate circumstances, the agency may conduct a segmented analysis, 
no such requirement exists. See Encon Industries, Inc. v. United 
States, 16 CIT 840, 842 (1992) (“Analysis by producers or on a market 
segment basis is not required.”). Despite the ITC’s decision not to 
segment the market by U,O, concentrate, the agency did conduct an 
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analysis of market scenarios limited to the U,O, concentrate seg- 
ment of the market. The ITC projected the production, the export 
level and the penetration of the domestic market by Kazakh ura- 
nium. See Def.’s Br. at 26—27, (citing Final Determination at 37). Upon 
evaluation of such scenarios the ITC concluded that the domestic 
industry would not be materially injured. Once again, Plaintiffs have 
cited no record evidence indicating that the Commission’s determina- 
tion was unreasonable. As it is supported by caselaw as well as sub- 
stantial evidence on the record, the ITC’s determination not to seg- 
ment the analysis is reasonable. 

Lastly, Plaintiffs assert that the ITC’s Final Determination is not 
legally sustainable because not only did the ITC fail to properly use 
the UMM to evaluate the uranium market, the ITC failed to explain 
this decision. Both aspects of Plaintiff’s arguments are without merit. 
The UMM is an economic model that evaluates only a small portion 
of the uranium industry. The UMM projections about the U.S. ura- 
nium industry are limited to the uncommitted demand for the U,O, 
concentrate segment of the market. As discussed supra, the ITC, with 
proper record support, determined that this segment of the market is 
insufficient in making a Final Injury Determination. The ITC’s valid 
explanation for not segmenting the market as advocated by Plaintiffs 
applies as well to the ITC’s choice not to use the UMM. The ITC is not 
required to explain its use, or lack thereof, of economic models. Con- 
gress, in recognizing the complexity of antidumping determinations, 
required the ITC only to discuss “material issues of law or fact” cen- 
tral to the Final Determination. Jeannette Sheet Glass Corp. v. United 
States, 9 CIT 154, 161, 607 F. Supp. 123, 130 (1985). Due to the ITC’s 
reasonable conclusion under the statute, 19 U.S.C. §1677(4)(A), that 
the uranium market should be examined as a whole, the UMM was 
not of “material issue” in making the Final Determination and not 
required to be discussed by the ITC. 

The court holds that the Commission’s findings regarding the price 
and volume effects of the imported Kazakh uranium on the domestic 
uranium market are supported by substantial evidence on the record 
and are in accordance with law. Although the complexities of the ura- 
nium industry may allow for analysis of different models, projections 
and market segmentations, the ITC’s evaluation is supported by the 
facts and the law. 


V. CONCLUSION 


For the foregoing reasons, the court holds that the ITC’s Final De- 
termination in Uranium From Kazakhstan, USITC Pub. 3213, Inv. 
No. 731—-TA-539-—A (Final) (July 1999) is supported by substantial evi- 
dence and in accordance with law. Therefore, the court denies Plain- 
tiffs’ Motions for Judgment Upon the Agency Record. Judgment will 
be entered accordingly. 
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(Slip Op. 01-9) 
Toy Biz, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96—10—02291 


[Plaintiff’s motion for summary judgment on issue of classification of certain 
action figures as toy “tin soldiers and the like” is denied, and Defendant’s cross- 
motion is granted.] 


(Dated January 26, 2001) 


Singer and Singh (Sherry L. Singer and Indie K. Singh), for Plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice; Mikki Graves Walser, Attor- 
ney, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice; Beth C.Brotman, Office of Assistant 
Chief Counsel, International Trade Litigation, United States Customs Service, of 
counsel; for Defendant. 


OPINION 


Ripcway, Judge: This case concerns the classification of certain X- 
Men and other Marvel action figures and dolls imported by Plaintiff, 
Toy Biz, Inc. (“Toy Biz”). The merchandise, imported from China 
through the ports of Seattle and Los Angles in 1993 and 1994, in- 


cludes approximately 90 action figures from various Marvel Comics 
series (including the X-Men, Spider-Man, and the Fabulous Four), as 
well as a doll sold as “Jumpsie.” 

The figures at issue in this opinion are the “Steel Mutants” and 
“Silver Samurai.”' The Steel Mutants are colorful two-and-three-quar- 
ters inch poseable figures made of die-cast metal, generally sold in 
pairs of two (an X-Men hero coupled with one of the hero’s arch- 
enemies).? Silver Samurai is a poseable five-inch plastic X-Man figure 
clad in silver metallic armor. 

This case has been designated a test case pursuant to USCIT Rule 
84, and is before the Court on cross-motions for summary judgment 
filed under USCIT Rule 56 by Toy Biz and Defendant, the United 
States (“the Government”). 


BACKGROUND 


The U.S. Customs Service classified the merchandise at issue un- 
der subheading 9502.10.40 of the Harmonized Tariff Schedule of the 


* The Steel Mutants at issue include the dueling duos in Assortment Nos. 49210 (“Spy Wolverine”. vs. “Omega 
Red,” and “Juggernaut vs. Cyclops”) and 49220 (“Cable” vs. “Stryfe,” “Professor X” vs. “Magneto,” “Gambit”, vs 
“Bishop,” and “Cyclops” vs. “Mr. Sinister”). Silver Samurai is included in Assortment Nos. 4900 I and 49605-II. 

Although Toy Biz’s briefs refer only to those Stee] Mutants “blister-packed in two figure package” (i.e., the 
dueling duos listed immediately above), Toy Biz later put into issue two other assortments known as the “Kaybee 
Twin Packs,” each of which includes three figures — two five-inch plastic figures and one Steel Mutant. Specifi- 
cally, Assortment No. 49605-I includes a “Wolverine Tiger Stripe” Steel Mutant, and Assortment No. 49605-II 
includes a “Cyclops” Steel Mutant. The analysis which follows applies with equal force both to the Steel Mutants 
packaged as dueling duos and to the Steel Mutants in the Kaybee Twin Packs 


? The stated heights of all figures are approximations 
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United States (“HTSUS”),’ as is[d]olls representing only human be- 
ings and parts and accessories thereof,” dutiable at 12% ad valorem.‘ 
Toy Biz contests that classification, contending — for a variety of rea- 
sons — that the action figures and the related items packaged with 
many of them should be classified not as dolls, but instead as toys or 
toy sets under various s subheadings of HTSUS Chapter 9503 (dutiable 

at 6.8% ad valorem). 

Toy Biz’s threshold — and primary — contention (disputed by the 
Government) was that all items other than Jumpsie (that is, all the 
action figures) instead should be classified under subheading 
9503.49.00, as “[tloys representing animals or non-human creatures 
(for example, robots and monsters),” because they represent crea- 
tures other than human beings.® The parties’ cross-motions for sum- 
mary judgment on that issue were denied in Slip Op. 00-159, ss CIT 

__, 123 F. Supp. 2d 646 (2000). 

‘As alternative grounds for summary judgment, Toy Biz here ar- 
gues that, even if certain of the figures — specifically, the Steel Mu- 
tants and Silver Samurai — in fact represent humans, they neverthe- 
less must be classified as toys (or toy sets) because they are the 21" 
Century equivalent of “tin soldiers and the like” and are therefore 
specifically excluded from classification as dolls. Memorandum in Sup- 
port of Plaintiff’s Motion for Summary Judgment (“Plaintiff's Memo”) 
at 12-14; Memorandum of Plaintiff in Reply to Defendant's Memo- 
randum in Opposition to Plaintiff’s Motion for Summary Judgment 
and in Opposition to Defendant’s Cross-Motion for Summary Judg- 
ment (“Plaintiff's Reply”) at 17-18. The Government disagrees. Memo- 
randum in Support of Defendant’s Motion to Dismiss and In Opposi- 
tion to Plaintiff’s Motion for Summary Judgment and In Support of 
Defendant’s Cross-Motion for Summary Judgment (“Defendant’s 
Memo”) at 26-27; Reply Memorandum to Plaintiff's Opposition to 
Defendant’s Cross-Motion for Summary Judgment (“Defendant’s Re- 
ply”) at 17-18. 

For the reasons set forth below, Toy Biz’s motion for summary judg- 
ment on the issue is denied, and the Government’s cross-motion is 
granted. 


19 U.S.C. § 1202 (1994) 


In its entirety, HTSUS subheading 9502.10.40 reads: “Dolls representing only human beings and parts and 


accessories thereof: Dolls whether or not dressed: Other: Not over 33 cm in height 


In addition, Customs separately classified the trading cards included with certain of the action figures 
under HTSUS subheading 4911.99.60, “Other printed matter, including printed pictures and photog ip ae Oth e 
Other: Other: Printed on paper in whole or in part by a lithographic process,” dutiable at 0.4% ad valorem Toy 
Biz contends that trading cards instead should be classified — together with the action figures and any weapons 
ind equipment with which they are packaged — as toy sets under a S subheading 9503.70.80. Toy Biz argues 
in the alternative that, if the trading cards are classified separat ly from the action figures, the we apons and 
‘quipment must be classified separately as well (unde r HTSU: S vind heading 9503.90.60) 


’ Similarly, Toy Biz argues that Jum ipsie should be classified as a “toy set” under HTSUS subheading 9503.70.80 
ilso dutiable at 6.8%), because — according to Toy Biz — the items packaged with the doll are not “accessories” 
within the meaning of HTSUS heading 9502 


° In its entirety, HTSUS subheading 9503.49.00 reads: “Other toys; reduced-size (‘scale’) models and similar 


recreational models, working or not; puzzles of all kinds; parts and accessories thereof: Toys representing 
animals or non-human creatures (for example, robots and monsters) and parts and accessories thereof: Other.” 
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JURISDICTION AND STANDARD OF REVIEW 


Jurisdiction is predicated on 28 U.S.C. § 1581(a) (1994). Customs’ 
classification decisions are subject to de novo review pursuant to 28 
U.S.C. § 2640 (1994). 

Under USCIT Rule 56(c), summary judgment is appropriate when 
the evidence before the Court “show|[s] that there is no genuine issue 
as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” See Celotex Corp. v. Catrett, 477 U.S. 
317, 322—23 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
247-48 (1986); Intl Trading Co. v. United States,24 CIT__,_ si, 
110 F. Supp. 2d 977, 981 (2000). Summary judgment is a favored pro- 
cedural device “to secure the just, speedy and inexpensive determina- 
tion of every action.” Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 


1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 1562 
(Fed. Cir. 1987). 


DISCUSSION 


Toy Biz rests its argument that the Steel Mutants and Silver Samu- 
rai are toys and not dolls on the Explanatory Notes to HTSUS head- 
ing 9502 (Dolls), which expressly exclude from the scope of the head- 
ing “[t]in soldiers and the like.”’ Toy Biz further emphasizes that “[t]in 
soldiers and the like” are expressly included within the scope of 
HTSUS heading 9503 (Other Toys), per the Explanatory Notes to that 
heading.® See Plaintiff's Memo at 13; Plaintiff’s Reply at 17. 

According to Toy Biz, the Steel Mutants are “like” tin soldiers, be- 
cause they are made of metal, because they are “warriors,” and be- 
cause (at least as to the dueling duos) they are sold in packages of 
two.° Plaintiff's Memo at 12-13; Plaintiff's Reply at 17-18. Toy Biz 
contends that Silver Samurai is “like” a tin soldier as well, because it 
is a warrior dressed in metallic armor. Plaintiff’s Memo at 13. 

But, as the Government notes, the seminal Hasbro case is disposi- 
tive here. See Defendant’s Memo at 26—27 and Defendant’s Reply at 
17-18, relying on Hasbro Indus., Inc. v. United States, 12 CIT 983, 
703 F. Supp. 941 (1988), affd, 879 F.2d 838 (Fed. Cir. 1989). 

Hasbro concerned the classification of a number of different three- 
and-one-half inch plastic G.I. Joe figures, including figures named 
“First Sergeant,” “Heavy Machine Gunner,” “Medic,” “Counter Intel- 


‘In its entirety, HTSUS heading 9502 reads: “Dolls representing only human beings and parts and accessories 
thereof.” 


° In its entirety, HTSUS heading 9503 reads: “Other toys; reduced-size (‘scale’) models and similar recre- 
ational models, working or not; puzzles of all kinds; parts and accessories thereof.” 


. Toy Biz points to the Explanatory Notes to HTSUS heading 9502, which provide that “Dolls are usually and 
of rubber, plastics, textile materials, wax, ceramics, wood, paperboard, papier mache or combinations of these 
materials.” Toy Biz argues that the die-cast metal Steel Mutants should therefore be classified as toys rather 
than dolls, because metal is “not one of the materials from which dolls are ordinarily made.” Plaintiff's Memo 
at 13 

But Toy Biz makes too much of the quoted note. The list of materials in the note plainly is not exhaustive; it 
is simply a list of the materials from which “[dJolls are usually made.” (Emphasis supplied.) Indeed, as the 
Government observes, the General Explanatory Notes to Chapter 95 provide that articles under that chapter — 
which would include dolls under HTSUS heading 9502 — may “be made of any material except natural or cultured 
pearls, precious or semi-precious stones (natural, synthetic or reconstructed), precious metal or metal clad 
with precious metal.” Defendant’s Reply at 18. The Stee] Mutants are not made of any of those excluded materials. 
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ligence,” and “Tracker,” as well as their enemies “Cobra Commander” 
and “Cobra Intelligence Officer,” each of which had a distinctive physical 
appearance and personality profile. See 703 F. Supp. at 942—45. The 
Court of International Trade there classified the G.I. Joe figures as 
dolls, rejecting Hasbro’s contention that the action figures were “the 
modern equivalent of toy soldiers”: 


[I]f indeed some toy soldiers are outside the ambit of “dolls”, then 
it is only that traditional category of toy soldiers which are char- 
acterized by a predominant molded stiffness and which are sold 
and played with in mass quantities. 


703 F. Supp. at 946. The Court continued: “[T]he individuality dis- 
played by these importations, [and] the degree of intimate and ma- 
nipulative play which they invite as a result of their physical charac- 
teristics and mode of presentation, indicate[ |] to the Court that they 
are nothing at all like traditional toy soldiers.” Jd. 


The Court of Appeals upheld the decision of the Court of Interna- 
tional Trade: 


Assuming, arguendo, that traditional toy soldiers are treated dif- 
ferently than dolls for tariff purposes, Hasbro’s argument is not 
persuasive .... [T]he individual personality of each of these fig- 


ures, as evidenced by his biographical file cards and physical char- 
acteristics inviting “intimate and manipulative play”. . . indicates 
that these figures are not comparable to the identical, immobile 
faceless toy soldiers of yesteryear that were sold in groups of a 
dozen or so in bags. 


879 F.2d 838, 840-41 (citation omitted). 

Even if the case is not controlling, the Hasbro reasoning compels 
the same result here.'® Much like the “traditional toy soldiers” dis- 
cussed in Hasbro, the “[t]in soldiers and the like” referenced in the 
Explanatory Notes to HTSUS headings 9502 and 9503 are figures 
such as the essentially identical, immobile, faceless toy soldiers gen- 
erally sold in quantities which were popular among young boys in 
this country some years ago. Such figures stand in stark contrast to 
Silver Samurai and the Steel Mutants at issue here. 

Examination of the relevant samples and Toy Biz’s 1994 catalog 
reveals that each of the Steel Mutants, and Silver Samurai, has a 
different name, a unique “personality,” and a distinctive physical ap- 
pearance. See Toy Biz 1994 Catalog at 2 (Silver Samurai), 12, 13 (Steel 


a Toy Biz seeks to dismiss Hasbro as irrelevant, because that case concerned classification under the Tariff 
Schedules of the United States (“TSUS”) rather than the HTSUS. Toy Biz contends that “the toy provisions were 
significantly changed” from the TSUS to the HTSUS. Plaintiff’s Reply at 17. But Toy Biz’s sole point is that the 
TSUS included nothing comparable to the HTSUS’s Explanatory Note concerning "tin soldiers and the like.” 
And even Toy Biz must concede that, notwithstanding the absence of such a provision, there was nevertheless 
“an established practice [under the TSUS] . . . [of] classifying toy soldiers outside of the doll provision.” Id. Toy 
Biz’s argument thus fails, because — despite differences in the verbiage of the TSUS vs. the HTSUS - it cannot 
show that there is any significant difference in the application of the two classification systems on this specific point. 
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Mutants). Indeed, on the back of each blister pack of two Steel Mu- 
tants is a brief profile of the X-Men hero/nemesis duo inside."' Simi- 
larly, Silver Samurai is briefly profiled (together with Robot Wolver- 
ine) on the back of the package of Assortment No. 49605-II."’ More- 
over, the individual physical characteristics of Silver Samurai and 
each of the Steel Mutants invite intimate and manipulative play. They 
are not sold in mass quantities; nor, in the words of the Hasbro trial 
court, are they “characterized by a predominant molded stiffness.” To 
the contrary, Silver Samurai and the Steel Mutants are poseable — as 
evidenced by the samples themselves, and as highlighted on the pack- 
aging of the figures and in Toy Biz’s catalog. See Toy Biz 1994 Catalog 
at 2 (Silver Samurai is “totally poseable” and “fully poseable”), 12, 13 
(Steel Mutants are “poseable diecast metal action figures,” capable of 
“[ploseable action”). See also, e.g., packaging of Professor X vs. Mag- 
neto, Gambit vs. Bishop, and Cyclops vs. Mr. Sinister (all part of As- 
sortment No. 49220) (advertising “Poseable Figures” and “Poseable 
Action!” on the front of the blister pack, and “Poseable Diecast Action 
Figures” on the back). 

In short, the Steel Mutants and Silver Samurai at issue here bear 
little resemblance to the “[t]in soldiers and the like” referred to in the 
Explanatory Notes to HTSUS headings 9502 and 9503. 


CONCLUSION 


Toy Biz has failed to establish that the Steel Mutants and Silver 
Samurai are “like” tin soldiers and should accordingly be classified as 
toys (or toy sets), rather than dolls. Indeed, for the reasons discussed 
above, Toy Biz cannot do so. There is no dispute as to any material 
fact, and this matter is ripe for decision as a matter of law. Accord- 
ingly, Toy Biz’s motion for summary judgment on the issue is denied, 
and the Government’s cross-motion on the issue is granted. 

A separate order will be entered accordingly. 


1! For example, the profile of Cable vs. Stryfe reads: “Sent into the future to save his life, the boy who would 
one day be Cable was trained all his life to battle Stryfe, the Chaos Bringer. It came as a great shock, however, when 
Stryfe was revealed to be his own mad clone. Now, both men have come back in time to our era, where their no- 
holds-barred war continues to this day!” 


12 Specifically, the “Battle Profile” of Silver Samurai vs. Robot Wolverine (Albert) reads: “There is no one in 
the world that the Silver Samurai hates more than the X-Man Wolverine — and that hatred extends to Albert, the 
unstoppable robot made to resemble Wolverine! When these two meet, it’s a conflict of martial arts mastery and 
mutant energy powers vs. cybernetic strength and artificial claws!” 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 01-10) 


FAG (U.K.) Lrp., THE BARDEN CorPorRATION (U.K.) Ltp., THE BARDEN Cor- 
PORATION, FAG BEARINGS CORPORATION, RHP Brarincs Ltp., NSK Bear- 
INGS EuROPE LTpD., AND NSK CorporatION, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND THE TORRINGTON COMPANY, DEFENDANT-INTERVENOR 


Consolidated Court No. 97-—01-—00063-S1 


(Dated January 30, 2001) 


JUDGMENT 


TsoucaLas, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination 
Pursuant to Court Remand, FAG (U.K.) Ltd., The Barden Corpora- 
tion (U.K.) Ltd., The Barden Corporation, FAG Bearings Corporation, 
RHP Bearings Ltd., NSK Bearings Europe Lid. and NSK Corpora- 
tion v. United States,22 CIT __, 24 F. Supp. 2d 297 (1998) (“Remand 
Results”), and Commerce having complied with the Court’s remand 
and no responses to the Remand Results having been submitted by 
the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on Decem- 


ber 15, 1998, are affirmed in their entirety; and it is further 
ORDERED that since all other issues have been decided, this case 
is dismissed. 


(Slip Op. 01-11) 


SKF USA Inc. AND SKF SVERIGE AB, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND THE TORRINGTON COMPANY, DEFENDANT-INTERVENOR 


Court No. 99-—08—00470 


(Dated January 30, 2001) 


JUDGMENT 


TsoucaLas, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination 
Pursuant to Court Remand, SKF USA Inc. and SKF Sverige AB v. 
United States and The Torrington Company, 24 CIT ____, Slip Op. 00-— 
106 (Aug. 23, 2000) (“Remand Results”), Torrington’s comments to 
the Remand Results, and Commerce having complied with the Court’s 
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remand, and no other responses to the Remand Results having been 
submitted by the parties, it is hereby 
ORDERED that the Remand Results filed by Commerce on Novem- 
ber 22, 2000, are affirmed in their entirety; and it is further 
ORDERED that since all other issues have been decided, this case 
is dismissed. 


(Slip Op. 01-12) 


SKF USA Inc., SKF France S.A., AND SARMA, PLAINTIFFS U. UNITED STATES, 
DEFENDANT, AND THE TORRINGTON COMPANY, DEFENDNT-INTERVENORS 


Court No. 99-—08-—00475 


(Dated January 30, 2001) 
JUDGMENT 


TsoucaLas, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade 
Administration’s (“Commerce”) Final Results of Redetermination 
Pursuant to Court Remand, SKF USA Inc., SKF France S.A. and 
Sarma v. United States and The Torrington Company, 24 CIT __, 116 
F. Supp. 2d 1257 (2000) (“Remand Results”), Torrington’s comments 
to the Remand Results, and Commerce having complied with the 
Court’s remand, and no other responses to the Remand Results hav- 
ing been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on Novem- 
ber 22, 2000, are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this case 
is dismissed. 
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